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The Monetary There appears to be a general agreement 
Reform Movement. among the leading newspapers and financial 
journals that the impossibility of having the 
Aldrich bill accepted by Congress should not deter the friends of this 
and other plans to reform the currency and banking laws, from getting 
together and pushing for such legislation as it may be possible to ob- 
tain from Congress. A very few still believe that something could be 
done at the next session of Congress; but that is hardly to be considered 
possible. The session lasts only three months and the calendars of 
both houses are crowded with business; the lower house is democratic, 
the Senate is so divided politically that a handful of ‘‘progressives’’ 
have the balance of power; with the President republican, the political 
distribution of the law-making power renders an agreement so far from 
possible that only circumstances such as might be created by. a .panic 
could bring it about; and we are not going to have a panic this’ year. 
It is possible that the question will come up in the short session, but 
no results need be looked for. 








Prospects in 1913. The first session of the new Congress would 
ordinarily come along in December 1913, which 
is of course a long way off. But if the democrats are to have much 
more of the law-making power in that Congress, possibly all of it, there 
is quite certain to be an extra session called, for the purpose of fram- 
ing tariff legislation. There is no good reason why that extra session 
should not deal with the currency and banking question also; it is 
certainly quite as important and there should be time enough to give it 
achance. The troubleisthat unless some active work is done very 
soon the ‘‘powers that be’’ will be unprepared to take action, because 
there will be no plan before them, unless the Newlands plan may be so 
considered. Then there is the question what the democrats would be 
willing to do, politically speaking. Some time ago the New York 
Journal of Commerce stated, without contradiction, that Woodrow Wil- 
son was favorable to a central bank plan of some kind: but the party 
® platform seems to be opposed to that, and no doubt there will be a large 
number, if not a majority, of the democratic legislators of the same 
opinion as that expressed in the platform. 
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Governor Wilson’s °° Many other questions have compelled at- 

Speeches. tention in the campaigning, that Mr. Wilson 

has not had the opportunity to give much time 

to the monetary one. Yet a paragraph in one of his speeches stands 

out quite prominently and other remarks have been upon the same lines. 
We quote: 

“One of the things that makes the currency question most pressing 
and significant is that we are certain now, in my judgment, to remove 
some of the artificial obstacles to our prosperity in business, and the min- 
ute you do that there is to be such an increase in the economic activity 
of America that this stubborn, stiff, antiquated currency system of ours 
can’t stand the strain. You’ve got to make it elastic ; you’ve got to 
change it, or else you can’t stand your own prosperity.’’ 

That last sentence contains a deal of philosophy and truth. At an- 
other time he said: 

‘“ There is no expansibility to the currency when we need more and 
can’t get more. When we need less it doesn’t contract. It is the most 
ignorant contrivance that any commercial nation has yet used.’’ 

That he also has the courage of his convictions was 
shown in a speech in January, 1910, to New York City 
bankers, in which he criticized them for being too provincial,—mean- 
ing that their thoughts were centered too much upon banking in the 
metropolis, which is not only not the whole Nation but hardly under- 
stands the Nation ; and since the banking funds of the country are so 
largely ‘‘ handled in this provincial place,’’ ‘‘the danger of that hand- 
ling is that the motives and views will themselves be provincial.’’ He 
then reminded the bankers that if they expected to maintain their 
prestige in the banking affairs of the Nation *‘ they must shake them- 
selves and become statesmen’’ and look into the future instead of being 
interested only in what is profitable today. ‘‘ There is something higher 
than the law of prefit, and that is the law of national benefit’’ he said. 
Touching on banking reform measures,—this was a week before the 
Aldrich plan was first published—he said: ‘‘I have never had any- 
thing that was substantial enough to get my teeth into yet,’’ adding 
that the country will not and ought not be satisfied with any measure 
that does not ‘‘ put all the resources of this country at the disposal of all 


the people of this country.’’ 
_ 


His Courage. 


Object to We are somewhat surprised to learn that business 
Extra Session. men fear a special session of Congress because of 
the effect upon business of a tariff discussion, if 

the democrats come into power, realizing of course that there must 
be a reduction of rates. They prefer to have this subject (as well as 
the currency question) postponed until the regular session in Decem- 
ber 1913. This strikes us as very short-sighted. Since the change in 
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rates is bound to come, a postponement means that the character of the 
change is to remain in doubt for another half year, and then there will 
have to be a period for discussion. It would appear much the better 
way to have it all done quickly and over with. There is also another 
side to the question; if the people vote for reduction and reduction is 
to help reduce living cost, there is no good excuse for continuing the 
high price era another half year. Doing so will inevitably leave an 
impression upon the minds of the people that they are again being fool- 
ed. There is'thus nothing actually gained and probably very much to 
be lost by putting off the Congressional session. Fortunately for him 
Mr. Wilson has not assented to any such plan and will probably see the 
unwisdom of it if he comes into power. He has quite properly said that 
until he knows that he is to be president he will not express any opinion. 


Good Points in All the men who have really studied the Aldrich 
Aldrich Plan. plan, democrats as well as republicans, admit that 

it contains many good points, and feel that these 
should be made use of in framing any new plan. It is just as well to 
say that these points are not inventions of Aldrich and there should 
be no objection to them because the Aldrich plan includes them. Their 
value is incontestable despite the fact that they have become part of 
that plan. The intelligent leaders will see that without difficulty; the 
only difficulty will be on agreeing upon other points which are neces- 
sary to formulate a complete plan that will be workable and actually 
useful. 


Must We Have _!t is interesting to observe the different views that 
Another Panic. crop out here and there. Quite a number of crit- 

ics would prefer to wait another four years rather 
than have Congress pass an incomplete law. Others insist that unless 
action is taken at an early day there will be another panic soon. Thus 
New York City’s Deputy Comptroller Fisher predicts panic in two years; 
this is rather an extreme view, but not beyond the range of possibilities. 
It would only need a small number of speakers to repeat that prophecy 
actively to insure the coming of a panic. On the other hand it seems 
written very clearly in our history that we get something in the way of 
legislation to correct evils only after we have suffered severely from the 
evils. Ex-Secretary of the Treasury Shaw has said over and over that 
there will be no reform until we have another panic. If that is actually 
true, the sooner it comes the better for the prospects of reform. 


The Surprising What strikes the outside observer as specially in- 
Delays. teresting and surprising, is that there is so much 
delay in doing things in this country. As far back 

as 1894 the American Bankers’ Association put forward a demand for 
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reform that aimed to do away with the inelastic bond-secured currency; 
the democrats were then in power, but could not accomplish anything. 
As far back as 1900 the republicans promised to do something—promised 
it because they wanted to continue in power which had come to them 
over the silver-coinage fight of 1896. But they, too, failed to do any- 
thing. In 1906 the Bankers Association again took hold, appointed a 
committee to push for reform, and they made a good showing too. But 
the republicans did not do anything even then. 


Aldrich’s Politicai Then came the panic of 1907 which led Aldrich 
Maneuvers. in 1908 to see that it would be politically wise 
to appear to do something; at least by making a 
showing he could keep the Bankers Association quiet for a few years. 
The scheme succeeded beautifully; he framed it up so that everything 
would be under his personal management and absolutely under his 
control. That was four and one-half years ago, and still nothing done, 
except to produce what is known as the Aldrich plan, which he was 
able to hypnotize the Bankers Association into approving almost unani- 
mously in 1911, and the Monetary Commission into recommending 
unanimously in January, 1912, even though a number of the members 
of the Commission were not in favor of it. And now it has been laid 
on the shelf. 


Complacency ot T° the outside observer the strangest thing about 
the Bankers. it is, that a body of practical men such as the 
Bankers Association, should for all these years 
have been under the spell of Aldrich and assisted him so patiently 
and docilely to carry out his political maneuvers. The Association in- 
cludes in its membership a body of men that could have commanded 
legislation, had they been so disposed. But Aldrich was too shrewd 
for them and had his way. He wasthe ruler of his party and con- 
trolled the President; so that his orders were made the law of the 
Nation. Fortunately he is now out of power and there is an oppor- 
tunity for some freedom of action. This has already been shown quite 
frequently in Congress since the abdication of Aldrich, particularly in 
the Senate, where his power had naturally been felt more directly. It 
is therefore to be expected that the newly elected body which as- 
sembles in 1913, whether early or late in that year, will be capable of 
constructive work without the trammels that bound the legislators for 
a dozen years past. 


Explanation of Their Chairman Hepburn of the Bankers’ Associa- 
Attitude Now. tion Currency Commission has issued a letter 


in which the present attitude of that body is 
explained as follows: 


‘* All bankers throughout the country are actively engaged in this 
campaign of education, manifesting their activity through boards of 
trade, merchants’ associations, chambers of commerce, civic forums, 
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economic clubs, and more especially through the National Citizens 
League. * * 

““It was deemed wise not, at the same time, to spend the money of the 
Association in duplication of the work being done locally, and as we be- 
lieve effectively. * * 

‘‘If the American Bankers Association were to dominate the campaign, 
or predominate in it, it might create the impression that it was a move- 
ment altogether in the interest of bankers, and prejudice to a certain ex- 
tent the efforts made.’’ * * 

He concludes with the assurance that the Association ‘‘is ready and 
alert to come to the front with energy and enthusiasm, when this subject 
shall be taken up by Congress for probable action.’’ 

We agree that this is a logical attitude provided that the body is alert 
and will be ready when needed. 


Non-Partisan It is quite the fashion to say that monetary legisla- 
Action. tation should not be on partisan political lines; but 
what is to be done when the only hope lies in appeals 

to parties? The republicans have by their inaction on this question, 
since 1900, written fai/ure in their history in very large letters. It is 
natural in such a case that the people turn to the other party and see if 
they can doany better without spending another twelve years in dawdl- 


ing and breaking promises. If they produce something very commend- 
able itis just possible that there will be a unanimous vote in Congress 
for it; if they produce something less commendable but still good, it is 
quite probable that there will be republican support for it, so that the 
partisan lines will be obliterated. It is possible, however, that they may 
propose something which will be of a character to fully justify the oppo- 
sition of the republicans because of sound objections. 


Pereten Getalon On We are permitted to repeat the views of 
Our Financial Situation. foreign bankers on the situation here as 
gathered by Mr. E. D. Hulbert, Vice- 

President of the Merchants Loan & Trust Company of Chicago, in his 
recent extended tour abroad. They expressed neither surprise nor re- 
gret at the failure of the Aldrich plan, and did not hesitate to say that 
it would be utterly futile to endeavor to transplant any of the present 
foreign systemsto oursoil; that we had far better make changes slowly, 
assuring ourselves with each step, that the change is going to be bene- 
ficial. But as a fact, their own problems are too serious and difficult 
for them to attempt to tell other people what to do. However, they have 
faith in the fundamental soundness of the conditions here, which they ap- 
pear to understand quite as well as we do,in many cases better; and they 
are quite favorable towards most of our securities, believing them to be 
the best in the world. In short, we have a splendid, big enterprise with 
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inadequate machinery to run it to best advantage; yet so complicated 
and in some parts so essential to our unique conditions, that tearing out 
the plant and building it anew would be highly dangerous, it must be 
carefully replaced part by part; as has been well said, half a loaf is 
better than no bread in this as in other matters. 

The Gurcpean In Mr. Hulbert’s opinion the widespread 
Financial Situation. notion prevailing in this country, that every- 

thing runs smoothly in Europe under the 
centralized banking systems is erroneous. The contrary is the fact. 
France is the only important country that is not struggling with finan- 
cial problems just as serious as our own, although perhaps a little dif- 
ferent. The banking laws of France are very simple; the result is that 
France never seems to have any financial trouble, because, as has been 
pointed out in the BANKING Law JOURNAL, she has a system that is so 
easily adaptable to almost every conceivable condition without appre- 
ciable friction. 

The Balkan troubles made it necessary for the Bank of England and 
the Imperial Bank of Germany to raise their discount rates to 5 per 
cent. and even then there was an acute crisis feared at the month-end, 
settlements for October. The Bank of France raised its rate to only 4 
percent. In New York’ call money’’ touched 9 per cent. momentarily, 


but this was due to the fact that it was necessary to take up millions 
of Anierican securities sold by holders abroad and sent back to us. 


SS 
POST-SCRIPT. 

The Results ot Before going to press the results of the Presidential 
the Election. election are before us. The prognostications that 

Woodrow Wilson would be chosen, with a democra- 
tic House of Representatives and a democratic Senate, have been real- 
ized. The party thus has full control of the machinery of government, 
probably for four years begining with March 4th next. It is fully ex- 
pected from its leaders that they will act promptly on the currency and 
banking questions, instead of blundering along stupidly as their oppon- 
ents have been doing for a dozen vears. Let them gather together the 
intelligent cpinion on the subject, of which there is an abundance, to 
reach an equally intelligent conclusion respecting the country’s needs, 
and they cannot go wrong in legislation. Let them have in mind that 
the questions are purely economic or business questions, and that politi- 
cal bias upon the non-essentials must give way to the business needs. 
This is entirely practicable of accomplishment without the sacrifice of any 
fundamental political opinions. Theirs is the opportunity, neglected by 
their opponents, to give the country a sound system which shall prove 
a blessing to all the people. If they use the opportunity properly they 
may look for the reward of a continuance of power. 





EDITORIAL. 
BANKING LAW. 


Getieation «ft The mailing of a certificate of deposit, piac- 
Certificate of Deposit. ed with a bank for collection, direct to the 
bank which issued it was responsible for the 
litigation entitled Hilsinger v. Trickett, 99 N. E. Rep. 305, and the 
opinion of the Supreme Court of Ohio, by which the case was decided, 
may be referred to on page 927 of this number of the JouRNAL. The 
collection of negotiable paper by banks is.a constant source of trouble 
to the banks and the rules of law, which define the rights and liabilities 
of the parties to such transactions, are by no means uniform in the dif- 
ferent states. 

In this particular instance the action was commenced by Hilsinger 
against Trickett and another, the defendants being engaged in the bank- 
ing business under the name of the Bank of Toronto at Toronto, Ohio. 
Hilsinger mailed to the defendants a certificate of deposit for $1,400, and 
in the letter which accompanied the certificate stated that it was for ‘* de- 
posit in your bank to my credit.’’ The certificate was issued by the 
Bark of Middleport at Middleport, Pa. The Bank of Toronto acknow- 
ledged receipt of the certificate, saying in the letter of acknowledgment 
‘“for which we have given your account credit,’’ and, having no cor- 
respondent at Middleport, forwarded the certificate to its regular cor- 
respondent at Pittsburg, Pa., First National Bank of Pittsburg. The 
Pittsburg bank was also without a correspondent at Middleport; in fact 
the only bank at Middleport was the bank which issued the certificate of 
deposit. The certificate was, therefore, sent direct to the Middleport 
bank for collection, and the Middleport bank mailed to the Pittsburg 
bank a draft on Cincinnati. This draft was dishonored because of the 
failure of the Middleport bank before the draft could be presented for 
payment. 

The first question that had to be determined was whether the bank 
of Toronto became the owner of the certificate so as to be absolutely 
liable to the plaintiff, or whether it accepted it for collection merely, and 
so was liable only in case the loss was due to its negligence or the neg- 
ligence of its agent. On this point the court decided against the plain- 
tiff and held that the defendant had received the certificate for collec- 
tion only. 

This reduced the matter to a question of negligence and whether the 
defendant was responsible for negligence, in case it appeared that the 
collection had been negligently made. It was clear that the plaintiff had 
no right to expect that the Bank of Toronto would send a messenger to 
the Middleport bank (a distance of 200 miles) for the purpose of collect- 
ing the certificate. And the court determined that the sending of the 
certificate to the Pittsburg bank was a reasonable and prudent act, done 
in conformity with bank usages, and one which involved no degree of 
negligence. 

Next came up the question as to whether the Pittsburg bank was the 
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agert of the Bank of Toronto, or the agent of the plaintiff. But as this 
could become important only upon finding that the Pittsburg bank had 
acted negligently in making the collection, the court passed this ques- 
tion for the moment and took up the question of the negligence of the 
Pittsburg bank. It was contended on the plaintiff’s behalf that the mail- 
ing of the certificate direct to the Middleport bank in itself constituted 
negligence. ‘‘ But it is proven,’’ said the court, “‘to be customary 
among banks, and a number of authorities sustain the custom. * * The 
plaintiff, having knowledge there was but one bank in Middleport, and 
that the certificate was to be collected without expense to him through 
the medium of business usages and customs in force between banks, 
ought not to be permitted to accept the facilities thus afforded by the 
bank for his accommodation, and then insist that compliance with such 
customs by the bank should constitute negligence.’’ 

It was next insisted that it was negligent for the Pittsburg bank to 
receive a draft in satisfaction of the certificate. But this objection did 
not hold for the reason that it did not appear that the draft was received 
in satisfaction of the certificate. On the contrary, it was received in ac- 
cordance with the usual custom of banks, that it operated as satisfac- 
tion only in the event of its being paid. Furthermore, it developed that 
the Middleport bank had been in an insolvent condition for some time 
before its failure, and their was nothing in the evidence to show tha 
the certificate would have been paid in money, had it been presented in 
person by a messenger. 

In short it was held that neither the defendant bank nor the Pittsburg 
bank was negligent, and that the plaintiff could not recover. 


Collecting Bank In the Ohio decision the court held that there 
Liable for Default of bad been no negligence in the method of 
Correspondent. collection adopted by the banks through 
which the certificate in question was for- 
warded. The liability of a bank which undertakes to collect a negoti- 
able instrument for the negligence of a correspondent bank, to which 
it sends the paper, was, therefore, not in issue. 
The question, however, came up in this form in the case of Harter 
v. Bank of Brunson, 75 S. E. Rep. 696, decided by the Supreme 
Court of South Carolina, and published on page 932 herein. The 
plaintiff, it seems deposited in the defendant bank a draft payable to 
his order, which the defendant forwarded to its regular correspondent 
for collection. Nothing was heard from the draft for over six months 
and no inquiry was made by the defendant. Finally the correspondent 
bank notified the defendant bank that the draft had been dishonored 
and that it, together with notice of protest had been mailed to the de- 
fendant. On the trial, however, there was no evidence tending to 
show that the steps necessary to hold an indorser were taken. The 
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fact was that the draft was never received and it was supposed that it 
was lost in the mail. 

It was held that the plaintiff was injured by the delay in giving 
him notice ot the dishonor of the draft. On the question of whether 
the defendant bank was responsible for the default of its correspondent, 
the court said that the law in South Carolina was well settled in favor 
of such liability. In some jurisdictions, where a bank which receives 
paper for collection, sends it to a correspondent bank, the latter bank 
is deemed the agent of the depositor, and the first bank is not liable to 
the depositor for the negligence of the correspondent. But this rule 
does not prevail in South Carolina. ‘‘ We adopt this rule,’’ said the 
court, ‘‘as the just one, because it is in accord with the common under- 
standing of bank and customer in their dealings. In depositing his 
paper the customer ordinarily surrenders all control of it, and has 
nothing to do with the means taken by the bank to collect it. On the 
other hand, the bank undertakes the collection for its own profit, takes 
its own methods and selects its own agents. It seems therefore illog- 
ical to regard the collecting bank, or any of the intermediate banks as 
agents of the depositor, or to put upon him loss due to their default.’’ 


Effect of Stipulation In this same case the defendant bank de- 
in Deposit Slip. fended on the ground that it was relieved 
from liability by the following stipulation 
printed on its deposit slips: ‘‘ For value received, we the undersigned 
hereby agree in depositing the items listed below for collection or 
credit with the bank of Brunson, Brunson, S. C., that we will not hold 
the bank liable to us for said items until the cash for each has been 
paid to the Bank of Brunson, Brunson, S. C.’’ 

Since stipulations of this character are frequently seen on deposit 
slips it is interesting to note that the court held that the bank was 
liable notwithstanding the printed provision. The effect of the stipu- 
lation was to indicate that the items were accepted for collection and 
that credit was given conditional, upon collection, so that the credit 
might be revoked in case the items proved to be uncollectible, not- 
withstanding the exercise of due care and diligence on the part of the 
bank. But it could not be construed to exempt the bank from lia- 
bility for its negligence or that of its agents. 


a The New York Court of Appeals has re- 
Trust Company’s Right cently passed upon a question of consider- 
to Act as Executor. able importance to trust companies, in- 
volving the effect of the merger with an- 

other trust company of a trust company which is named as one of the 
executors of a will. The decision is that of Matter of Bergdorf, which 
will be found on page 949 of thisissue. The facts, upon which the ques- 
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tion arose, are simple and undisputed. A brief statement of them will 
present clearly the problem with which the court had to deal. 

Herman Bergdorf died on the 11th of January, 1911, leaving a will 
in which the Morton Trust Company of New York City, and two others, 
friends of the testator, were named as executors. On January 27th, 1910, 
which was prior to the death of Herman Bergdorf, but subsequent to 
the execution of the will, the Morton Trust Company was merged into 
the Guaranty Trust Company under the provisions of the Banking Law 
of the State of New York. Letters testamentary were issued to the two 
executors other than the Morton Trust Company, and the court was con- 
fronted with the question whether the Guaranty Trust Company was 
entitled to have letters issued to it. 

The court concluded that the Morton Trust Company, at the time of 
the death of Herman Bergdorf, did not exist within or as a part of the 
Guaranty Trust Company and that the two were not identical. It fol- 
lowed that the Guaranty Trust Company could not base its application 
for letters testamentary upon the ground that it was a continuation of 
or identical with the Morton Trust Company. The latter trust company 
ceased to exist when the merger was accomplished. 

The court further concluded that, under the provisions of the Bank- 
ing Law, the merger transferred to the Guaranty Trust Company, not 
only all the rights, franchises and interests of which the Morton Trust 
Company owned at the time of the merger, but also all the rights, fran- 
chises and interests which would have subsequently inured to the Morton 
Trust Company, had that companyremained unmerged. Inother words 
the effect of the merger was to substitute the Guaranty Trust Company 
for the Morton Trust Company. 

‘“The designation of the Morton Company,”’ said the court, ‘‘as an 
executor created a privilege or an interest in the estate of the executor. 
The privilege or interest was not complete or vested; it was incom- 
plete, potential and ambulatory. From it undisturbed until the testa- 
tor’s death, issued the absolute interest of an executorship and the power 
to participate in the control and administration of the testator’s estate 
and receive the legal fees anlcommissions. Thatinterest had no source 
of origin other than the will and the designation. The testator’s death 
did but complete and vest that which theretofore existed. It existed, 
although in an incomplete, imperfect and dependent condition, from the 
making of the will, and at the time the merger of the Morton Com- 
pany was consummated. Ignorance on the part of the Morton Company 
of its existence did not affect it. Through it that company would have 
been an executor and entitled to the letters testamentary if it had ‘ con- 
tinued to retain the title and transact the business of such corporation.’ 
The merger transferred it to the Guaranty Company and in effect sub- 
stituted that company for the Morton Company.’’ 
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Guardian Ad Litem A considerable sum of money is on deposit in 
Deposits. New York banks to the credit of guardians ad 
litem. The guardians ad litem are the individ- 
uals appointed by order of the court to look after the interests of in- 
fant parties to actions. An infant cannot commence an action in his 
own name, but is required to apply for the appointment of a guardian 
to bring the action in his behalf. When such a guardian recovers a 
sum of money for the benefit of the infant whom he represents it is a 
natural thing for him to deposit it in some bank in his name as guardian 
ad litem. These deposits make a total of considerable size. And re- 
cently an application was made by a Deputy Comptroller of the City of 
New York to compel the Broadway Savings Institution to transfer all 
guardian ad litem deposits on its books to the Chamberlain of the City 
of New York. 

The application was made under the provisions of section 744a of 
the New York Code of Civil Procedure. This section provides that the 
Comptroller may examine the books and papers of any bank or trust 
company as to moneys paid into court under an order of any court of re- 
cord, and that, where any moneys are found in banks in the City of New 
York which have not been paid to the City Chamberlain, the Comptroller 
may compel the same to be transferred to the Chamberlain. 

The contention made by the Deputy Comptroller was that money 
coming to the hands of guardians ad litem should be considered as money 
paid into court within the meaning of section 744a, and should therefore, 
be turned over to the City Chamberlain. But the court was not of this 
opinion and held that the bank could not be required to surrender its 
guardian ad litem deposits to the Chamberlain. 

The decision is clearly a proper one. The Code provision referred 
to does not direct that deposits of the kind under consideration should 
be lodged with the City Chamberlain, nor is there any sound reason for 
such a requirement. A guardian ad litem must give a bond, approved 
by the court, in double the amount of the recovery before he may ac- 
cept any money on behalf of the infant, whom he represents. The in- 
fant is thus adequately protected. Furthermore, getting money out of 
the office of the City of Chamberlain is one of the most tedious proceed- 
ings known tolocalattorneys. This is as it should be in some instances, 
as where money is paid over to the Chamberlain because the real owner of 
it is unknown or cannot be found. In such a case the money is all paid 
over at one time and to one individual and it is right that he should be 
required to collect the money in such a manner as to insure that it is 
being paid to the real owner. But, the moneys in the hands of a guardian 
ad litem are frequently paid out in small amounts and to place the 
supervision of all such payments with the City Chamberlain would serve 
no good purpose and would unnecessarily complicate the management 
of infants’ estates. 

The opinion of Judge Newburger, by whom this decision was render- 
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ed, may be seen by referring to the ease of Harris v. Broadway Savings 
Institution, 137 N. Y. Supp. 234, on page 934 of this issue. 


SS 
Teust Company’s It is not necessary to go carefully into the 
Mistake in Paying Out facts involved in the case of Union Trust 
Money of Estate. Company v. Gilpin, 84 Atl. Rep. 448, 


recently decided by the Supreme Court of 
Pennsylvania, in order to catch the point presented for the consider- 
ation of the court. The facts may be read on page 941, infra, where 
the court’s opinion is published. But, for present purposes, it is suf- 
ficient to state that the plaintiff trust company, acting as the executor 
of a will, had paid ten thousand dollars to a person not entitled to it. 
The payment was made by mistake and was due to the carelessness of 
the plaintiff’s officers in reading the provisions of the will. ‘“‘ No one 
could read the will attentively,’’ said the court, ‘* without being forcibly 
impressed with the fact that a blunder had been made. That would 
be quite as apparent to a jury of average understanding as to a 
lawyer.’’ 

Practically the only defense made was an attempt to prove that, in 
the time which elapsed between the payment of the money to the de- 
fendant and the commencement of this action for its recovery, the de- 
fendant had spent the ten thousand dollars, so that its repayment would 
be a hardship upon the defendant. It is the law that the plaintiff, 
under the circumstances here outlined, could not recover if the defen- 
dant could show that he had irrevocably changed his position before 
demand was made. The question was whether the defendant had 
irrevocably changed his position. The court did not think so. “‘ There 
is neither reason nor authority,’’ it was said in the opinion, ‘‘ to sup- 
port the theory that the mere fact of the money having been spent 
amounts to an alteration of the defendant’s legal position. It is enough 
to say that, if it were so, the instances in which the right to recover 
has been affirmed would have been much less frequent.’’ 

While the plaintiff was permitted in this case to recover the money 
thus paid out under a mistake of fact, it must be remembered that the 
plaintiff was unusually fortunate in having paid the money to a person 
apparentiy of sufficient financial ability to return it. The decision 
illustrates the dangers which attend the hasty reading and construction 
of legaldocuments. It is a simple matter to misconstrue the provisions 
of a will, and generally far more difficult, after such a misconstruction, 
to set things right than it proved to be in this instance. 

















PROVISIONS FOR AGRICULTURAL CREDITS. 


BY MAURICE L. MUHLEMAN, 
Author of ‘‘A Plan for a Central Bank,” published by the Banxine Law Journat Co. 


The activity of the bankers of the United States on the subject of 
promotion of agricultural credits is one of the most important and 
praiseworthy movements of this generation. As evidence of the in- 
fluence which it has exerted upon public opinion, note the avidity of 
the politicians to include the subject in the platform declarations of the 
political parties, and the efforts put forth by President Taft to obtain 
information as to the methods pursued abroad, where systems of finan- 
cing farmers have successfully operated for more than half a century. 

While it is gratifying to see this movement energetically promoted, 
it is to be regretted that it has been delayed so many years. Lest it 
be imagined that we have not known of these beneficial devices, it should 
be stated that the subject has been preached to bankers, legislators and 
the public, intermittently for more than fifteen years, by men who ap- 
preciated the need of such systems, the writer having first contributed 
to the discussion a series of papers during April 1897. The literature 
relating thereto is very extensive, as reference to our leading libraries 
will show. It was not actually necessary to send to Europe for in- 
formation. 

Moreover, attempts at legislation were not wanting, although little 
attention was paid to the measures proposed. The agitation in 1897 
resulted in the preparation of a concrete bill for Congress. I have be- 
fore me a comprehensive bill introduced in Congress in 1905, the work 
of a gentleman then in Chicago; but these were by no means the only 
propositions for legislation. 

There were also then, and for years prior to 1897, farm-mortgage 
companies, some of which still exist, in the operation of which some of 
the features of the European plan of conducting business were included; 
but others were omitted, and many of the companies were compelled 
to liquidate, as many New England investors will recall to their sorrow. 
The trouble was that they lacked certain essential elements which make 
for soundness, not necessary at this time to specify. 

It is a remarkable fact in our political history, that despite the very 
large mzasure of political power possessed by our agricultural popula- 
tion, it has never been possible for them to enforce a demand for legis- 
lation to give them relief from the great burdens under which they 
labored and produced what is literally the back-bone of our material 
power. It is only in comparatively recent periods that the oppressive 
load of mortgage debt carried by the farmers has been lifted in a sub- 
stantial degree; and the interest burden today continues to be far more 
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heavy, in many sections, than it should be under a properly regulated 
system. 

It is not at all surprising, therefore, that there has been a migration 
of energetic young men away from farms; the experiences have been 
too discouraging, when, after a year’s toil the results were to leave no 
surplus and often increased debt. All this has caused an upward move- 
ment of food prices, taxing us all, but in turn liberating a considerable 
number of the farmers who stuck to the business. 

Another pertinent political fact not to be over-looked is that, pressed 
by the high charges for credits, the farmer naturally assumed that it 
was due to the lack of an ample supply of currency; confusing the terms 
capital and money. ‘Thus the farmers were always active in the sup- 
port of any proposition which contemplated an increase of the currency ; 
the greenback movements, the free-silver agitation, etc. Theestablish- 
ment of a proper credit system would have saved the country from the 
need to combat these menacing heresies. 

Agriculture is, then, at last to be helped because the continuation of 
the upward trend in prices of farm products, since 1897, has exercised 
so powerful an influence that even the politicians are taking notice of 
the fact that when population increases 21 per cent. and food products 
only 7 per cent. there must be a higher price per unit paid for the food 
products. 

Aside from the subject of credits for farmers we should recognize 
the admirable work being done to educate them so that they may pro- 
duce better results; better grain, for example, and more of it to the acre. 
It is also to be noted that great progress has been made in the processes 
of distribution, particularly in the transportation feature ; although 
much remains still to be done in other conditions pertaining to the cost 
of bringing the crops from producer to consumer. 

The subject of agricultural credit divides upon two general lines, 
not unlike that in other business; credits for ‘‘ plant’’ for long terms, 
and credits for ‘‘ operation’’ for short terms; with the distinction that 
in the case of farmers the short-term credits must be governed by sea- 
sons, and hence average longer than in case of other businesses. 

The Department of State has for several weeks been publishing ab- 
stracts of reports from our ambassadors abroad concerning the systems 
in use there, which merely go to confirm the knowledge we actually had 
before. Still they may be considered valuable as furnishing an official 
basis for systems of our own. As reported in the last number of the 
JourNAL, Messrs. Conant and Chamberlin have made recent examina- 
tions which amplify the official reports. 

Our ambassador to France, Myron T. Herrick, long associated with 
financial institutions in Cleveland, and active in the propoganda of this 
important subject before he went to France, is elaborating aplan. He 
says: 

‘*The plan which I am now at work upon by direction of President 
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Taft is of the greatest magnitude. It affects every individual in the 
United States. It is essential that the Government, both Federal and 
State, assume due responsibility and thus prevent a recurrence of these 
errors of the past. This field must not be permitted to be overrun by 
irresponsible people without check of legislation. 

‘The study which we have made of the cooperative and mortgage 
systems of Europe has demonstrated beyond question that these organiza- 
tions, with or without state aid but all inspected and carefully guarded 
by the state, have resulted in financing, in the most satisfactory way, 
the agricultural interests of all Europe. It has demonstrated as well 
that these systems may be adopted in the United States and that we may 
even, with the experiments of Europe to guide us, vastly improve upon 
the European systems and do for the American farmer what has been 
done for the European farmer—create a ready market for agricultural 
securities at low rates of interest and with unburdensome amortization 
and thus afford a natural increase and, in some cases, double the pro- 
duction of his soil.’’ 


The short-term loans in Europe are generally provided for by co- 
operative societies, in some cases assisted by the Governments. It is 
hence our duty to consider whether we shall follow that example or not. 
The need is, to give a farmer of small capital but of good character, a 
small loan to enable him to getin his crop to the best advantage, whether 
it be by helping him to procure seed, or fertilizer, or implements, or live- 
stock, or food supplies. All of these needs are covered under the Euro- 
pean systems, as the reports from the ambassadors show. Such loans 
are personal loans, or if secured, are based upon the existing personal 
property or the coming crop. 

There is no reason whatsoever for the creation of a new class of banks 
here to provide these means; the existing ones could accomplish the 
object just as well as a special class and thus avoid the competition that 
would inevitably arise. But the mechanism must be provided, in many 
states through amendments of laws, and the banks must learn to treat 
the farmers with as much equity as they do the traders, with respect to 
rates. . 

In every well-settled agricultural community the credit of a farmer 
can be determined as fully as that of a trader, or any other resident of 
the locality ; the average farmer’s business is in general not any more 
risky than that of an average trader, in such a community; yet the 
farmer is not always dealt with on the same basis. Those who are fami- 
liar with the Scotch system know that the banks there pursue the policy 
of regularly extending open credits to farmers in good standing upon 
equitable terms. 

It is quite certain that if it should prove necessary to help the farm- 
ers to obtain fair treatment by other means, there will be built up a chain 
of co-operative banks with Governnent help that will inevitably be com- 
petitors for business with the existing local banks. There should hence 
be very careful consideration of the subject so that no short-sighted pol- 
icy will be adopted. 

There are however hundreds of districts in this broad land of ours 
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where there are to-day no adequate facilities, no small local banks, no 
branches of larger banks; these districts require special attention and 
aid. Thenon-existence of local banks is conclusive evidence of lack of 
capital; as a consequence, the rates paid by farmers, (notably the small 
cotton planters in some of our states) are hence often barbarously ex- 
orbitant. For the same reason co-operative societies could not be 
formed among the residents; nearly all are borrowers. There the 
states must co-operate, either by direct aid or by legislation encourag- 
ing outsiders to come in with capital to be loaned upon reasonable terms. 
The latter course would be preferable and is in part already being dis- 
cussed. It would be desirable to obviate the necessity of interference 
by the Federal Government in this field. 

Itis through the short loans for “‘operation’’ purposes that the Nation 
will get some measure of relief from high prices, because the ratio of 
production of necessaries of life will be increased. But in addition to 
this moving fact we should favor a system that will extend such help to 
farmers as a measure of equity to our fellow-men, entitled toa ‘‘square 
deal’’ fully as much as any other class, if not more. 

Coming now to the longer loans, almost invariably based upon the 
pledge of realty—bond and mortgage—the need for greater equity is 
fully as pressing in a very large part of our agricultural section. Terms 
should be made easier. 

In Europe (excepting Great Britain) billions of dollars are at pres- 
ent loaned at rates which average less than 7 per cent. for payments in- 
cluding installments for a sinking fund. In other words these loans 
are practically all made upon the amortization plan under which the 
borrower pays semi-annually a sum which, added to the interest charge, 
will pay off the loanin a given number of years. The fixed charge is 
regulated by the term of the loan, being higher with a short term, as a 
matter of course. As Mr. Conant pointed out to the Bankers’ Associa- 

. tion (see last month’s JouRNAL) a mortgage for 30 years may be placed 
at a rate making the annual installments payable $5.964 per $100. Thus 
in 30 years the borrower would pay $178.92, and be free. At 6 per cent. 
here he would pay, under the present system $180, and still have his 
principal to pay; but the average rate here is higher than 6 per cent. 
being officially reported at 7.07 per cent. 

It needs no special intelligence to see the great advantage of the 
European plan; and it should be said that over there many loans are 
made for periods as long as 50 years, and even 75 years, for which, of 
course, the annual installments are much smaller than in the case used 
above as an illustration. 

It is only fair to acknowledge that such long-term loans are prac- 
ticable only in well-settled communities, and less so in such as experi- 
ence many changes in ownership of land as so many of ours are. But 
the system helps very powerfully to make a community ‘“‘settled’’; and 
it is entirely feasible to begin with 20-year loans. This has in fact 
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been undertaken in a small way by Mr. George E. Woodruff of Joliet, 
Ills. The system is somewhat different in detail from the European 
plan, but works out a gross payment, for the period of the loan, of 
$1,600 per $1,000. 

The foreign system operates, as do those here, by issuing debent- 
ures secured by the mortgages deposited in trust. The bonds are sold 
to investors, bear a low rate of interest, and the proceeds are loaned 
on mortgages upon which the interest rate is larger; the difference in 
the rate providing the cost of operation, dividends etc. for the mort- 
gage bank; the amount so added is usually limited bylaw. Tothe in- 
terest charge is then added an amount which will discharge the debt in 
the period of years for which the mortgage is to run, easily ascertain- 
able by mathematical computation. 

One method is illustrated in a table from which the following is 
taken: On a loan of $1,000, upon which $80 per year is to be paid annu- 
ally, $40 is carried in the first year to interest and $40 to amortization 
(literally ‘‘ killing’’) of the debt. In the second year interest on only 
$960 is chargeable, which is $38.40, and the amortization fund takes 
$41.60. This diminishing of one and increase of the other goes on until 
in the 17th year the interest charge is only $5.08, but the amortization 
installment has reached $74.92. In the 18th year the payment of $52.11 
cancels the debt. 

The total payments have thus been 17 x $80 = $1,360, plus $52.11, 
making $1,412.11. The interest rate in this case was originally 4% and 
the amortization rate the same. By special effort to make a large in- 
stallment payment against principal, the average rate of the interest 
charges was under 2% percent. Of course this is only apparently so 
low, because the borrower was “‘ out’’ the interest on the money paid 
on account of principal. Nevertheless the results are very satisfactory. 

It must not be imagined that we can give agricultural borrowers 
such low rates as prevail in Europe; Europe has such an abundance of 
capital seeking safe investment that normal rates are much lower than 
here. But we could afford to make the interest charge average less than 
6 per cent. particularly when we can have access to that foreign capital 
which will be glad to come over here (at rates only a fraction higher 
than are paid there,) once we have demonstrated the soundness of our 
proposed system by actual experience. 

Mr. Woodruff has pointed out a misapprehension as to the actual 
rates paid in Europe ; he says: 

‘“ This mistaken impression as to European interest rates has been 
brought about by the publication of three so-called European examples 
of low rates, the first being the three per cent. bonds of The Credit 
Foncier of France, the second being the three and one-half per cent. de- 
bentures of The Landschaften of Germany, and the third referring to 
the three and one-half per cent. rate which is charged in some parts of 
France by the Credit Agricole. 

‘* The Credit Foncier three per cent. rate is due to the fact that the 
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bonds carry with them a lottery feature by which each bond-holder has 
a chance to win a prize consisting of a large sum of money; but the cost 
of these prizes increases the actual cost of the bonds to The Credit Fon- 
cier from three per cent. up to about four per cent. and the money is 
then loaned to the farmer at four and three-tenths percent. Therefore, 
the farmer does not get three per cent. money as is often-times stated. 

** The Landschaften three and one-half per cent. rate costs the farmer 
considerably more owing to the fact that The Landschaften do not pay 
the farmer in cash but merely exchange their debentures for his mort- 
gage and he is then compelled to sell the three and one half per cent. 
debentures below par. The money consequently costs him considerably 
more than three and one-half per cent. 


‘*The Credit Agricole really loans money to the farmer at three and 
one-half per cent. but this is due to the government subsidy and would 
be looked upon as abnormal from the standpoint of Americans. The 
government has compelled The Bank of France to furnish it a large 
sum of money without interest to be used for the advancement of agri- 
culture and as outlined in the above brief explanation of the Credit Agri- 
cole, the government loans this money to the branches or regional banks 
free of interest. These regional banks loan to local banks at 3 per cent. 
and in some parts of France the local banks loan to the farmer at three 
and one-half per cent.’’ 

Notwithstanding all this the average rates in Europe are far below 
those in this country. 

A circumstance not to be lost sight of is that land can be and very 
generally is conveyed subject to mortgage ; and it would in practice not 
interfere with our present mode of free conveyance to have such desir- 
able mortgages on the land. Moreover, it is to be borne in mind that 
while the system prevents ‘‘ calling’’ a mortgage there is no regulation 
preventing the payment of the principal before maturity. 

In considering ways and means we must remember that many mort- 
gage loans will still be wanted for short terms. For such business most 
of the states provide by law that banks and trust companies may make 
advances. National banks incountry sections should also be permitted 
to do so. It is however important that all such lending shall be limited 
strictly to a certain proportion of the means of the banks of all classes ; 
otherwise the liquidation of deposits payable on demand would be im- 
periled. 

It will be recalled that the Aldrich bill proposes to give national banks 
outside of reserve cities the power to loan 30 per cent. of their time de- 
posits (i. e. deposits not payable on demafid) upon first mortgages se- 
cured by improved land to the extent of 50 per cent. of its value. Some, 
such provision should be made uniform throughout the states as well as 
by Federal law. 

For longer loans,—not precluding short-term mortgages however— 
special institutions should be created, preferably under Federal law and 
supervision, with power to operate in the several states as national 
banks do, with responsibility toa department in Washington other than 
the Comptroller of the Currency. It would be entirely feasible to have 
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a ‘ working arrangement’’ with the existing banks that make mortgage 
loans, which would enable them to obtain funds from the national in- 
stitutions on call upon the transfer of the mortgages to them. 

Several of the plans for mortgage banking on European lines, pro- 
vide for institutions in any part of the country, to be incorporated under 
Federal law, with capital not less than $100,000, in shares of $100 each. 
This alone would not serve the purpose because, as already pointed out, 
many sections have insufficient capital to create any kind of banks; and 
these sections being the greatest sufferers at present, need relief the 
most. It is hence essential that there be provided, either solely or in 
addition to local institutions, a strong central organization operating 
through branches. The local ones could be utilized as such branches 
under proper regulation; but the national one should have the power 
and the duty, to take care of the sections not provided with facilities. 
Inthe absence of means for furnishing short credits the institution should 
be empowered to provide these as well. 

It will be essential for the solidarity of the system that the laws gov- 
erning real estate mortgage security in the several states be revised to 
secure approximate uniformity. Otherwise there will continually arise 
questions respecting the validity of the underlying security of the de- 
benture bonds to be issued, which would naturally impair the success- 
ful operation ofthesystem. Since itis almost essential, for the purpose 
of lowering the charge, to utilize funds from abroad, as already sug- 
gested, by the sale of the debentures through the central institution, the 


less doubt concerning validity of titles and mortages, the better. 
* * * * * * * ok * 





* 
Since the foregoing was written President Taft has addressed to the 
governors of all the States, a letter setting forth the needs and the man- 
ner in which the needs should be met. In general the propositions 
which the President makes are sound and merit immediate and careful 
attention. He has however omitted consideration of the conditions in 
the poorest sections of our country, where the needs are greatest; this 
is due to the fact that the President’s advisers are not adequately in- 
formed as to these conditions. 

It is all very well to say to farmers to organize co-operative credit 
societies; it is quite another thing to do it in communities where the 
farmers are almost all continuously in debt because they pay substan- 
tially from 25 to 50 per cent. and often more, for credit accommodations. 
It is almost like suggesting the creation of a mutual savings bank to the 
inmates of analmshouse. Some of the governors of states are no doubt 
familiar with these extreme conditions, and will be guided accordingly 
in their action, when the annual conference takes place next December. 





















THE BILLS OF LADING LEGISLATION. 


HE progress of legislation intended to cure the defects in the laws 

‘3 governing bills of lading, under which extensive frauds were per- 

petrated a few years ago, has been distressingly slow ; but the 

bankers who have been active in the work of getting proper laws 

have reported encouraging signs that better results may be looked for 
next winter. 

As the readers of the BANKING LAw JOURNAL are aware, the purpose 
is to have a uniform law in each state and a Federal law adapted to that, 
for interstate commerce. 

This uniform bill was drafted by Prof. Williston of Harvard Univer- 
sity Law School and has the approval of all experts; it has now been 
adopted by the legislatures of ten states and is pending in a number of 
others as well as in Congress. The states referred to are Maryland, 
Massachusetts, Connecticut, Illinois, lowa, Michigan, New York, Ohio, 
Pennsylvania and Louisiana. 

The chief evil to be corrected is reported as follows by the Bankers 
Association’s committee having charge of the subject: 


‘“'The most serious of the defects of the common law proposed to be 
remedied by this bill is the doctrine which prevails in all the Federal 
courts and in a number of state courts that although a bill of lading ac- 
knowledging the receipt of described goods is issued by the authorized 
agent of a carrier and passes to a bona fide holder for value who takes 
it relying upon the truth of the statements which it contains, the carrier 
is at liberty to show the fact, whenever it is a fact, that the agent never 
received the goods, but issued the false bill through mistake or fraud 
or as an accommodation to a shipper, and upon such showing free him- 
self from responsibility on the ground that the agent had no authority 
to issue the bill of lading before the goods were received.”’ 


Some of the railroads are opposing this legislation as too drastic, 
but it is quite evident that they will have to yield very largely because at 
present no protection is afforded by the other laws against such frauds. 

Several bills are pending in Congress: (1) the Stevens. bill which 
had passed the House in the previous Congress, but failed to pass the 
Senate ; this is identical with the bill of Senator Clapp ; (2) Senator 
Pomerene’s bill which is very complete and was actually passed by the 
Senate unanimously last summer and is now awaiting action in the 
House ; (3) a new and shorter bill, which contains the salient features 
of the uniform bill, but is less complicated. 

It is reported that the House committee having the Pomerene bill 
before it will have to study it carefully before recommending it ; that 
the Stevens bill has been studied and the committee favor it; that the 
shorter bill might perhaps pass most easily because it is short and sim- 
ple. But'the Pomerene bill is already through one house : the others 
are not so far advanced. 

There is a general admission that the Pomerene bill is the best, and 
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since it passed the Senate unanimously its chances in the House should 
be good if the House committee gave it prompt attention. The bankers’ 
committee are going to push for such action vigorously as soon as Con- 
gress meets again—in December—but there is only time till March 3 to 
do it, as this Congress expires on that date. It is therefore desirable 
that influence be brought to bear on individual members of Congress 
by their constituents, to insure against further delay by neglect of a 
manifest duty to our commerce. 

Meanwhile the foreign cotton trade has been looking out for itself in 
a measure by the establishment of a bureau in New York where the 
business is being supervised under the ‘‘ verification plan,’’ which most 
railroads have adopted. It has worked out well, although a number of 
shippers have refused to come into the system. A copy of every bill of 
ladiny, serially numbered and verified by the railway company, is sent 
to this bureau, and thus the bill of exchange with an export cotton bill 
of lading attached, can also be verified. This means that in the case of 
the supervised transactions the cotton is actually shipped and the dan- 
ger of buying a bill of exchange with no cotton behind it is practically 
impossible. 

This agency has apparently demonstrated its usefulness and will con- 
tinue to be useful even if the desired legislation is enacted; since as 
pointed out by Mr. C. S. Haight, in charge of this bureau, legislation 
will not prevent forgeries of bills of lading by shippers such as were 
perpetrated a few years ago. The law does not reach them in a man- 
ner to prevent the purchaser of a bill of exchange being mulcted. 

It is only proper to say that the railroads have complied with and 
carried out the plan of verifying bills of lading and furnishing copies ; 
and have agreed to permit no bills of lading to be issued unless the goods 
are actually received. Thus the plan has worked out quite well. 

Still the legislation asked for is necessary; there would be no ade- 
quate protection without it, even if the verifying plan continues to be 
operated; and the verifying plan being entirely a voluntary one may be 
abrogated, in which case everything would be as before. 


COMPTROLLER OF THE CURRENCY MURRAY. 


T has been gratifying to all who are interested in sound banking to 
| learn that the political rumor-mongers in Washington were wrong 
in their gossip that the resignation of Lawrence O. Murray as 
Comptroller of the Currency was to be asked for by the President, 
owing to the fact that Mr. Murray is such a close personal friend of 
ex-President Roosevelt. 
It is improbable that President Taft ever dreamed of such a thing, 
not only because he appreciates Mr. Murray, but because it would be a 
political blunder in the midst of a strenuous campaign. Every one 
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familiar with the subject knows that no Comptroller of the Currency 
has done more to administer the law faithfully, intelligently, and ab- 
solutely free from political bias than Mr. Murray. 

In fact only a few of them have so well understood the duties of the 
office and the meaning of the National Bank Act as he. In the first 
place he served a term as deputy after considerable experience in the 
ranks in the office; at this time he studied law in order to round out his 
capacities; then he was connected with a banking institution in New 
York City and another in Chicago, where he acquired practical knowl- 
edge of the business. 

When the Department of Commerce and Labor was organized he 
became Assistant Secretary thereof, and it was from this position that 
President Roosevelt transferred him to the Comptrollership in April, 
1908. He was continued by President Taft; as the term is for five 
years he has still six months of service ahead. It is well-known that 
he-has refused lucrative offers to take banking positions, because he is 
ambitious to complete the reforms which he inaugurated. 

Repeated recommendations to Congress for amendments of the Na- 
tional Bank Act toimprove the system have been made by him, only to be 
ignored. But far from being discouraged by these rebuffs he proceeded 
to find in the law’s spirit, if not always in the letter, the intention to 
assure soundness to our Federal banking system; and he has with his 
combination of theoretical and practical knowledge been able to do so 
much in that line that his work will have a permanent effect for good. 
No future incumbents of the office can be permitted to retrogress; they 
will be required by public opinion to maintain the high standards set by 
him for the supervision of this enormous business plant of our Govern- 
ment, second to none in importance to the millions of individuals who 
are interested as depositors and shareholders in the 7,400 national 
banks. Moreover his action has influenced the supervisory officials of 
the States to emulate him and this has had a far-reaching influence 
beneficial to the depositors and shareholders of state institutions. 

Mr. Murray, among other things, decided that in order to have a 
sound system, directors of banks must direct, officers must observe the 
law, and examiners must examine. These are the chief things. Most 
failures have been due to deviations from these principles. 

He has firmly, yet without appearing dictatorial, explained the mean- 
ing of the law in detail, and in most cases succeeded without friction in 
making the persons concerned see the force of his reasoning and con- 
form thereto. It all seemed so logical and reasonable when once it 
was made clear; only in relatively very few instances was it at all 
necessary to show that there was force behind tocompel conformity. 

A novel departure of his was the determination of the question 
whether new banks were needed in places already well provided; par- 
ticularly when ‘‘promoters’’ were behind the enterprises chiefly for 
their own advantage. Used discreetly as he did it, this was an eminently 
beneficial exercise of power. 


His administration may be properly characterized as suaviter in modo 
fortiter in re. 














THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 


CITING RECENT AND IMPORTANT DECISIONS 
BY JOHN EDSON BRADY, OF THE NEW YORK. BAR. 


(These articles were commenced in the July, 1909, issue.) 


VIII. NOTICE OF DISHONOR (Continued). 


3 6. Notice to Partners. 
$7. Notice to Persons Jointly Liable. 
§ 8. Notice to Bankrupt or Insolvent. 


§ 6. Notice to Partners.—When persons, who are entitled to receive 
notice of the dishonor of a note, are partners, notice to any one partner 
is notice to the firm and all the partners are liable. This is the provi- 
sion of section 170 of the Negotiable Instruments Law. This rule was 
adopted in the early decisions and it is continued in force by the Ne- 
gotiable Instruments Law. 

This is merely the application of one of the well-known rules of the 
law of partnership to the giving of notice of dishonor to a firm. One 
member of a firm is the agent of the others in matters within the scope 
of the firm’s business. This rule makes him the agent of his partners 
for the purpose of receiving notice of dishonor. In one of the earlier 
cases, Fourth National Bank v. Altheimer, 91 Mo. 190, it was said: ‘‘ We 
understand it to be settled that when, as in this case, it is sought to 
charge a partnership as indorsers of a note subsequently dishonored, 
the requirements of the law as to notice of its dishonor, are fulfilled 
when such notice is left either at the place of business of such firm, with 
some one in charge, or at the domicile, or residence of one of the part- 
ners. Notice given in either one of these ways is sufficient to charge 
the members of the firm as indorsers.”’ 

But the interests of the members of a firm are not so closely inter- 
woven that notice to an indorser is dispensed with by the mere fact that 
his partner was the maker of the note. Foland v. Boyd, 23 Pa. 476. It 
was here held that where copartners purchase goods together and give 
a promissory note therefor, with one of them as maker and one as in- 
dorser, the latter is not liable on his indorsement unless he be duly noti- 
fied of the dishonor of the note. In the opinion it was said: ‘* This is 
not like the cases where a note has copartners for the makers and some 
of them for indorsers, and where, of course, the knowledge of the dis- 
honor by the makers is chargeable on them as indorsers. This suit is 
upon the note, a contract by which the maker and indorser stand several- 
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ly and not jointly related to the plaintiff (holder), the duty of each be- 
ing different ; and it cannot at all be said that one is liable for the other, 
except according to the contract; or that one is chargeable with knowl- 
edge of the breach of contract of the other. Though they were partners 
in the original purchase, that does not affect this contract so as to 
allow a demand to be made of the indorser and notice to the maker or 
no notice and demand at all, which is really the effect of what is claim- 
ed here. If a remedy against them as partners is sought, let the plain- 
tiff resort to the original contract.’’ 

The fact that the firm is dissolved before the time for giving notice 
has arrived does not affect the rule. Even in that case notice to one 
partner of a firm which has indorsed a negotiable instrument is regarded 
as notice toallthe partners. It is true that, after dissolution, one mem- 
ber of a firm is not the agent of the others for the purpose of entering 
into new contracts. But he is the agent of the other members of the 
firm for winding up the partnership affairs, at least in so far as the re- 
ceiving of notice of dishonor is concerned. 

This is also provided for in section 170. This section of the statute 
was applied in the case of Feigenspan v. Mc Donald, Mass., 87 N. E. 
Rep. 624, where it was held that notice to one partner is notice to all 
even though the firm is dissolved and the partner notified did not inform 
his partners of the notice. 

In Coster, Robinson & Co. v. Thomason, 19 Ala. 717, a bill was in- 
dorsed by Coster, Robinson & Co., which was a partnership consisting 
of three members. It was held that notice of dishonor given to any one 
of the partners was sufficient to bind all even though the notice was given 
after the firm had dissolved. In the case of Fourth National Bank v. 
Henschen, 52 Mo. 207, the rule was thus expressed: ‘‘A partnership, 
although dissolved, must be treated as still in existence so far as the 
question of demand, protest and notice is concerned, and the acts of one 
partner in such case must be considered as binding on all the others.’’ 

Not only has one partner the right to receive notice of dishonor for 
the others after the dissolution of the firm, but he has the right, at such 
time, to waive notice of demand and non-payment of a note indorsed by 
and discounted for the firm. Seidner v. Mount Jackson National Bank, 
66 Md. 488. 

Where one member of a firm which has indorsed a bill or note dies, 
notice of dishonor to the surviving member will bind the estate of the 
deceased partner. Slocomb v. Lizardi, 21 La. Ann. 355. 


§ 7. Notice to Persons Jointly Liable. There is a distinction, and 
an important one, in the matter of giving notice of dishonor, between 
cases where the parties to be notified are partners, and the cases where 
the parties are jointly liable and are not partners. The rule as to the 
latter class of cases is thus set forth in section 171 of the Negotiable In- 
struments Law. ‘‘ Notice to joint parties who are not partners must be 
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given to each of them, unless one of them has authority to receive such 
notice for the others.’’ 

This distinction rests upon the fact that partners are but one person 
in legal contemplation, that the acts of one partner, within the scope of 
the partnership business, binds the other partners, and that all the 
partners are bound by the knowledge of one as to matters relating to 
the partnership. These things do not pertain to the relation of joint 
parties to a negotiable instrument, who are not partners. 

It was contended in the case of Shepard v. Hawley, 1 Conn. 365, de- 
cided in 1815, that the joint indorsement of a negotiable note, payable 
to two or more promisees, constitutes the indorsers partners in that 
transaction, and that notice of the non-payment of the note to one, is 
notice to both, as in the case of partners. But the contention did not 
meet the approval of the court. And at this early date it was held that 
joint indorsers, who were not partners, were entitled to individual notice 
of dishonor, and that notice to one of the joint parties. would not bind 
the others. There is no better way of presenting the trend of thought, 
which leads a court to a certain conclusion upon a question of law, than 
quoting the very language of the court. In this instance the court said: 
‘' Where there are two or more promisees in a negotiable note, it is nec- 
essary that each should indorse it, in order to transfer it; but such joint 
act, from the nature of the thing, can no more constitute them partners 
than any other joint transaction. The legal effect of such indorsement 
is to make them all liable to the indorsee, on failure of the payment of 
the note, if due notice is given them; but there is no reason for saying 
that such an act amounts to an agreement that they will be liable as co-- 
partners with respect to notice; for this is to extend the terms and na- 
ture of the contract. Such construction ought not to be given to a con- 
tract, if it be unnecessary ; for it may subject the parties to inconven- 
ience. In the case of partners, as all have a joint interest, notice to one 
is sufficient; for he may withdraw the effects of the company, and pur- 
sue all the remedies to which they are entitled ; but where they are 
merely joint indorsers, no copartnership actually existing, each may 
have a separate interest, both as to withdrawing effects, and pursuing 
legal remedies. The consequence then might be, that by giving notice 
to one indorser only,the others might lose their claims against those.that 
are liable to them.”’ 

Further on in the opinion this supposititious case was set forth,which 
advances execellent reasons why a notice to one of the several joint in- 
dorsers should not be binding on the others: “* A and B are joint prom- 
isees ina note. They indorse it to C. Payment is refused, when at 
maturity. A, who is the friend of C, isembarrassed for funds. Notice 
is given to him, but no notice is given to B, who is responsible. C is 
content to suffer his money to remain on interest; and out of favor to 
A, he neglects to collect his money until A fails. He then commences 
his suit against B without notice, and collects his debt after a lapse of 
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years, during which time B has supposed that the bill or note had 
been paid at maturitv. B may have had funds in the hands of the drawee 
to pay his part of the bill or note, which he has failed to collect, suppos- 
ing that they had been applied to the payment of this bill or note. Prior 
indorsers, who would have been liable to him, have not been notified, 
and he has lost his claim on them. Or,if no notice was ever in fact given, 
and he had been discharged from the claim, it is in the power of A, who 
has become bankrupt, to revive or create a claim against him, by ac- 
knowledging that notice had been given tohim. A principle so danger- 
ous ought not to be adopted, unless settled rules of law imperiously de- 
mand it.’’ 

Where but one of several joint parties is notified the notice is ineffectu- 
al even as to the party to whom notice is given. People’s Bank of Balti- 
more v. Keech, 26 Md. 521. The note inthis case sued on was payable 
to two persons, Hall and Keech, and was by them indorsed. The note 
later, by successive indorsements, came to the possession of the plain- 
tiff bank, which commenced suit against the parties named. Hall lived 
at Beltsville and Keech at Upper Marlborough, Md. But the notices to 
the two indorsers were both sent to Upper Marlborough. During the pro- 
gress of the trial of the action Hall died and the action was continued 
against Keech. Unquestionably no valid notice of dishonor was given 
to Hall; the notice intended for him was sent to an improper address. 
The question was whether the failure to give notice to Hall discharged 
Keech. It was decided that Keech could not be held liable on 'the note. 
In the words of the court: *‘ Notice of the dishonor of the note in 
this case not having been given to Hall, he could not be held liable as 
indorser, and, as a necessary legal consequence, Keech cannot remain 
bound ; because their engagement being joint, if one is discharged by 
the act or default of the appellant (holder of the note), it operates to 
discharge the other also. This principle is well settled.’’ 

It has been held in Tennessee that one of two joint indorsers of a 
note is bound by notice of non-payment given to himself alone, without 
notice to the co-indorser, under the statutes of that state making all 
joint obligations and promises joint and several, and subjecting joint 
obligors, including indorsers of commercial paper, to several suits. 
Jarnagin v Stratton, 95 Tenn. 619. But the Negotiable Instruments 
Law was adopted in Tennessee in 1889, four vears after the rendering 
of this decision, and the rule in that state is now the same as in the 
other states which have adopted the act, making it necessary in Ten- 
nessee to give notice to each of several joint indorsers in order to hold 
one of them. 

The rule which applies to joint indorsers, not partners, applies also 
to joint drawers, who are not partners. It was decided in Miser v. 
Trovinger’s Executors, 7 Ohio St. 281, that notice to one of several 
joint drawers is not deemed to be notice to the other drawers unless all 
are partners. It was here said: ‘Notice to one partner is notice to all 
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because each is the agent of all; and notice to an agent is notice to the 
principal. Mere joint drawers are not agents of each other in respect 
to notice.’’ 

It has been held that notice to one of two joint indorsers of a note 
and a waiver of notice by the other are a sufficient substitute for notice 
to both. Sherer v. Easton Bank, 33 Pa. St. 134. 


8. Notice to Bankrupt or Insolvent. Up to the time of the adoption 
of the Negotiable Instruments Law there had always been doubt as to 
the proper person to serve with notice of dishonor, where the drawer or 
an indorser had become an insolvent or bankrupt prior to the maturity 
of the instrument. The question presented was whether the notice 
could be sent to the party alone, or to the assignee alone, or whether it 
should be sent to both the party and the assignee. The writers of text 
books did not entirely agree and the very few decisions on the question 
did not harmonize. Perhaps one reason why the question was not 
brought up more frequently was that the average holder, not desiring 
torun any risk in sucha case, would send notice to both the party whom 
he wished to hold and also to his assignee or trustee. 

One of the most carefully considered decisions on this matter is the 
case of Callahan v. Bank of Kentucky, 82 Ky. 231. This action was 
brought against one Callahan who was the payee and indorser of a note. 
Before the note matured Callahan, being heavily embarrassed, but not 
in fact insolvent, made an assignment of his property for the benefit of 
his creditors. The note was dishonored and the notice of dishonor for 
Callahan was sent to his assignee. 

The question presented was whether notice to the assignee was suffi- 
cient, or whether Callahan was released as indorser because of the fail- 
ure to give notice to him. And this question the court declared was a 
troublesome one. After a careful search the court had been unable to 
find an exact precedent. (This case was decided in 1884.) As to bank- 
rupt parties, the court stated that the law did not seem well settled 
whether notice should be given to the bankrupt, or his trustee, or to both 
of them. But the weight of-authority, at the time of this decision, 
seemed to be that notice of dishonor to the trustee of a bankrupt would 
be sufficient. ‘‘And by analogy,’’ said the court, ‘* the rule should be 
the same as to the assignee of an insolvent. It is true that a bankrupt 
and an insolvent do not stand upon exactly the same footing. The form- 
er may be discharged from liability for his debts, while the latter can- 
not be ; and the former cannot be sued, while judgment may be obtained 
against the latter; but yet the main object of requiring notice to be 
given of the dishonor of negotiable paper, is that the indorser may pro- 
tect his estate by enforcing payment against or obtaining security from 
those liable to him upon it, and the rule as to notice should be the same, 
whether the estate has passed into the contro! of an assignee by a vol- 
untary conveyance or by operation of law.’’ 

The court went on to say: ‘‘ We must not be understood as determ- 
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ining whether a notice of dishonor of negotiable paper sent to the bank- 
rupt or insolvent alone, and not to the assignee, would or would not be 
sufficient, as that question is not presented in this case.’’ This ques- 
tion is, however, settled by the provisions of section 172 of the Negoti- 
able Instruments Law, which will be hereafter quoted. 

A corporation was sued as the indorser of several notes in the case 
of American National Bank v. Junk Bros., 94 Tenn. 624. The com- 
pany defended on the ground that notice of dishonor had not been given 
to it in compliance with the requirements of law. Prior to the maturity 
of the notes the corporation executed a general assignment of all its pro- 
perty for the benefit of its creditors. Notices of dishonor for all except 
two of the notes were addressed to the corporation by name. In the 
two excepted instances the notices were sent to the assignee. The 
court had no doubt that the corporation was liable as indorser on these 
notes where notices of dishonor were addressed to it in its corporate 
name. But the court felt some uncertainty as to the liability of the cor- 
poration as indorser upon the two notes where notices of dishonor were 
given to the assignee. 

However, after a review of the text writers on the subject of negoti- 
able paper, the court concluded that the notices to the assignee were 
sufficient to hold the corporation as indorser. In the words of the court: 
‘" This question has been heretofore undetermined in this State, and we 
are at liberty therefore, to establish that rule which is most in accord 
with what we conceive to be the weight of authority and reason. We 
are satisfied, therefore, to hold the law to be that, whenever a general 
assignment is made, as contemplated by our law, the assignee in such 
assignment so far stands inthe shoes of his assignor that notice to such 
assignee of the nonpayment of indorsed paper will bind such indorser.’’ 

The Supreme Court of Ohio, in the case of House v. Vinton National 
Bank, 43 Ohio St. 346, refused to adopt the doctrine of these cases and 
decided that, where an indorser of a promissory note assigns all his pro- 
perty for the benefit of his creditors before the maturity of the note, 
notice of dishonor must be given to the indorser himself. In this case 
there was, however, a strong dissenting opinion by two of the judges, 
in which the soundness of the rule announced by the Kentucky court 
was earnestly insisted upon. 

The discord among the authorities has now been swept away by the 
provisions of section 172 of the Negotiable Instruments Law, which lays 
down the rule that, in the cases under consideration, the notice of dishonor 
may be sent either to the party himself, or to his assignee or trustee as 
the case may be. This section reads as follows: ‘‘ Where a party has 
been adjudged a bankrupt or an insolvent, or has made an assignment 
for the benefit of his creditors, notice may be given either to the party 
himself or to his trustee or assignee.’’ 


(To be Continued.) 





This Department embraces all the newly decided cases of importance to 
bankers. bank counsel and bank directors. The experiences they disclose 
are likewise worthy the carefu! attention and study of the merchant, 
the depositor and ‘he bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


COLLECTION OF CERTIFICATE OF DEPOSIT. 


Hilsinger v. Trickett, Supreme Court of Ohio, June 27, 1912. 99 N. E. Rep. 305. 


Plaintiff deposited to his credit in the defendant bank a certificate of deposit is- 
sued by the X Bank. The defendant forwarded the certificate to its correspondent 
for collection and the latter sent it direct to the X Bank. The X Bank sent back a 
draft which, upon presentment, was dishonored because of the failure of the X Bank. 
It was held that the defendant had accepted the certificate for collection only and 
was not the owner of it, and that it was not liable to the plaintiff. 


Action by J. A. Trickett against L. H. Hilsinger and another. 
Judgment for plaintiff, and defendants bring error. Reversed and re- 
manded. 

The plaintiffs in error, L. H. and J. C. Hilsinger, were, during the 
month of September, 1906, and later, engaged in the banking business 
as a partnership under the name of the Bank of Toronto, in the village of 
Toronto, Jefferson County, Ohio. The defendantin error, J. A. Trickett, 
was then a resident of the village of Middleport, Meigs county, Ohio. 


SPEAR, J. It is shown by the record that the certificate of deposit is- 
sued by the Middleport bank to Trickett, and mailed by him to the Tor- 
onto Bank on September 20, 1906, was received by the Toronto bank on 
September 22, 1906. The letter accompanying the certificate stated 
that it was “‘ for deposit in your bank to my credit,’’ and requested that 
the bank send deposit slip and two or three checks. The deposit slip 
which the bank sent Trickett on September 22d contained this, ‘* De- 
posited by J. A. Trickett checks as follows $1,400.00,’’ and the accom- 
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panying letter acknowledged receipt of the certificate (mistakenly called 
acheck), ‘* for which we have given your account credit.’’ The amount 
($1,400) was then placed to the credit of Trickett on the bank’s book. 
On September 22, 1906, the bank mailed the certificate to the First Na- 
tional Bank of Pittsburg, Pa.; that bank being a regular correspondent 
of the Toronto bank, and being a bank in a city where, under the 
banking laws, the Toronto bank was required to keep its reserve, 
and the nearest reserve city. The Toronto bank had no correspondent 
bank at Middleport ; and the sending of the certificate to the Pittsburg 
bank for collection was the usual and customary way of making such 
collections by banks in the locality of the Toronto bank. The certifi- 
cate was received by the Pittsburg bank, by regular course of mail, on 
Monday, September 24th, and on the same day that bank mailed the 
certificate to the Bank of Middleport for payment, along with other 
claims for collection. September 26th the Bank of Middleport mailed 
to the Pittsburg bank a draft on a Cincinnati bank covering the certifi- 
cate and other claims, which draft, on presentation for payment, was 
dishonored. September 27, 1906, the Middleport bank made an assign- 
ment for the benefit of creditors, and in October following bankruptcy 
proceedings were commenced against it, and its affairs subsequently 
settled in the bankruptcy court. Dividends amounting to $419.61 were 
paid on a claim based on the certificate. Other than this amount, the 
certificate remains unpaid. Two checks drawn by Trickett on the Tor- 
onto bank were paid by that bank, one dated September 29th, by New 
York draft on October 1, 1906, for $250, and one later for $5. The 
amount of the certificate was charged back to Trickett soon after learn- 
ing of the failure of the Middleport bank, which crediting in the first in- 
stance and charging back was the customary and ordinary method of 
keeping such accounts by banks in that vicinity. Trickett’s checks 
($250 and $5) were paid by the bank, apparently supposing the certifi- 
cate to be good and supposing Trickett to be good, and that he wculd 
make it right. The bank had never before done business with Trickett, 
although the firm was somewhat acquainted with him personally. Be- 
ing advised by the bank of the dishonor of the certificate, Trickett, 
under date of October 5, 1906, wrote the bank this, ‘‘ I have used up all 
the draft you sent me and will try and think some way to pay you back,”’ 
undoubtedly referring to the draft received for his $250 check of 29th 
September. 

It must be borne in mind at the outset of the inquiry respecting lia- 
bility that the question is not whether or not the Pittsburg bank, in case 
it was negligent, would be liable to the Toronto bank, but whether or 
not the Toronto bank is liable to Trickett. Had there been in fact a 
deposit of money, as alleged, the relation of debtor and creditor would 
have been at once established. 

But the delivery of the certificate in the manner shown by the ad- 





LEGAL DECISIONS. 929 


mitted facts was a delivery for collection ; of course, to result in liabil- 
ity on the part of the bank in case of collection, and imposing the duty 
of reasonable diligence in efforts to collect. In short, the plaintiff, by 
the act of sending the certificate, made the bank his agent for the col- 
ection of the certificate. In doing so he must be held to have assented 
to the usual procedure of banks in making such collections, provided 
such procedure is reasonable; and the burden of proving the usual 
methods unreasonable is upon the party complaining. It is the rule of 
reason, sustained by sufficient authority, that the party is charged with 
knowledge of the general custom of banks in the matter of collection of 
commercial paper, and must be assumed, in the absence of other in- 
structions, to have intended that the bank will perform the duty im- 
posed upon it in the usual and customary way. Farmer’s Bank v. New- 
land, 97 Ky. 464, 31 S. W. 38; 5 Cyc. 504. Indeed, this principle is so 
well recognized that courts will take judicial notice that nearly all the 
banks of the country transact money affairs by exchange with other 
banks by the use of checks, drafts, and certificates, and without the 
actual handling of bank notes or coin; and this is so well known that no 
business man should be allowed to profit by pleading ignorance of it. 
But, aside from the rule of judicial notice of the general customs and 
usages of banks, the record in this case shows that it was the general 
custom for banks in the vicinity of Toronto to send commercial paper 
for collection to their correspondents at Pittsburg. Therefore there could 
not reasonably be any charge of negligence against the Toronto bank 
because of the transmission of the certificate to the Pittsburg bank. A 
leading case on this proposition is Savings Bank v. National Bank, 98 
Tenn. 337, 39 S. W. 338, where it is held that: ‘‘ One who chooses a 
bank as a collecting agent impliedly agrees that the agency may be per- 
formed in accordance with such reasonable methods prevailing at the 
place of collection as have ripened into usage, not in conflict with the 
general law, although he has no knowledge of their existence.’’ The 
plaintiff, having constituted the Toronto bank his agent for the collec- 
tion of the certificate, imposed no other obligation on that bank than to 
select a proper agency to effect such collection. It certainly cannot be 
assumed that the plaintiff expected, or had a right to expect, that the 
Toronto bank would send a messenger to Middleport, a place 200 miles 
away, to demand payment of the certificate over the counter of the Mid- 
dleport bank. This proposition is distinctly held in Wilson v. Bank, 
187 Ill. 222, 58 N. E. 250, 52 L. R. A. 632, and in a number of other 
cases ; and if it be correct, then there is nothing in the record to show 
that the sending of the certificate to the Pittsburg bank was not a rea- 
sonable and prudent act, done in proper time and in conformity with 
bank usages. 

It is assumed by counsel for defendant in error that, by transmission 
of the certificate to the Pittsburg bank, that bank was constituted the 
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agent only of the Toronto bank, and not of the payee of the certificate, 
the plaintiff. This proposition is supported by the case of Reeves v. 
State Bank of Ohio, 8 Ohio St. 465; but the view we take of other 
features of the case, to be treated later, renders it unnecessary to further 
consider either the proposition or the case cited. On the strength of 
this authority, the defendant in error contends that the Pittsburg bank 
was the agent of the Toronto bank only. But that question was not of 
importance, as we have already found that the Toronto bank was not 
guilty of the negligence in forwarding the certificate to the Pittsburg 
bank ; and only in case the latter bank itself is found to have been guilty 
of negligence is the question of any*consequence. 

It is insisted by counsel for defendant in error that the mailing of 
the certificate by the Pittsburg bank direct to the Middleport bank for 
payment was itself negligence, and there are authorities which condemn 
the practice. But it is proven to be customary among banks, anda 
number of authorities sustain the custom. Among many, we cite Indig 
v. Bank, 80 N. Y. 100; Wilson v. Bank, supra; Kershaw v. Ladd, 34 
Or. 375, 56 Pac. 402, 44 L. R. A. 236; 5 Cyc. 506, 507 ; Bolles, Modern 
Law of Banking, 548, 549. And so inthis case the usages and customs 
availed of by the plaintiff justified the sending of the certificate direct to 
the bank which issued it ; there being no other bank at that point. The 
plaintiff, having knowledge there was but one bank in Middleport, and 
that the certificate was to be collected without expense to him through 
the medium of business usages and customs in force between banks, 
ought not to be permitted to accept the facilities thus afforded by the 
bank for his accommodation, and then insist that compliance with such 
customs by the bank should constitute negligence. Wethink the claim 
that the custom was unreasonable, as applied to the situation where 
there is but one bank in the place of payment, is not sustained by the 
record. 

It appeared that there were banks at Pomeroy, a few miles distant, to 
which the certificate might have been sent. It does not appear that 
any such bank, had it received the certificate, would have done other 
than the Pittsburg bank did; andirrespective of that, if such rule is to 
be applied, what would be the limit as todistance? Manifestly the point 
lacks force. And, speaking of the Pomeroy banks, one cannot but 
wonder why the plaintiff did not avail himself of facilities afforded by 
one of those banks in making deposit of his money and obtaining a cer- 
tificate, if that was the form of indebtedness he desired, instead of send- 
ing the certificate to a bank with which he had never done business, 
located 200 miles away from his home, and thus impose upon such bank 
the responsibility of collecting the certificate, rather than to impose that 
responsibility upon one of the nearby banks. The transaction was un- 
usual at least. 

It is insisted that it was negligence for the Pittsburg bank to receive 
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in satisfaction of the check a draft on another bank in lieu of the money. 
There appear to be two answers to this. One that the record does not 
show that the Cincinnati draft was received in satisfaction of the cer- 
tificate. 

On the contrary, the draft was received, as shown by the entire 
evidence, in accordance with the usual custom of banks, as condi- 
tional payment only, although the term ‘‘ payment’’ is used by the wit- 
ness ; that is, in satisfaction, provided the draft should be paid. Such 
is the custom, and such isthe law. Checks do not operate as payment 
only by expressagreement. In the absence of such agreement, a worth- 
less check or draft does not pay a debt. Fleig v. Sleet, 43 Ohio St. 53, 
1N. E. 24, 54 Am. Rep. 800. 

It was incumbent upon the plaintiff below to established by evidence, 
not only that the Toronto bank, or some agent of that bank responsible 
to plaintiff, had been guilty of negligence in its effort to collect the cer- 
tificate, but also that such negligence worked Icssto him. In this we 
think the record shows that he failed. In the examination of the affairs 
of the Middleport bank in the bankruptcy proceedings, it was disclosed 
that the bank was, not only when the assignment was made (Septem- 
ber 27th), but for some time before, in fact insolvent. There is there- 
fore nothing to show that the certificate would have been paid in money, 
had it been presented in person by a messenger; for, in the ordinary 
course of business, the messenger would have been tendered, and would 
have accepted, a draft such as was sent tothe Pittsburg bank. The 
fact that the bank doors were still open on the 26th of September does 
not warrant the conclusion that it then had funds sufficient to pay the 
certificate in money. It must be remembered that the burden of prov- 
ing his loss by negligence is upon the plaintiff. We think he did not 
sustain it. 

Applying the severest test, it isthis: Was it understood between the 
parties thata sub-agent was to be employed by the Toronto bank in effect- 
ing a collection? It certainly was so understood by the bank, or it would 
not have sent the certificate to the Pittsburgh bank; and it was equally 
so understood by Trickett. or he would not, as he did, immediately on 
learning thatthe certificate had not been paid, have promised the bank 
to make good to the amount of the $250 check which the bank had ad- 
vanced to him in the form of a New York draft. This establishes that 
if the Toronto bank pursued, as we find it did, the usual course no 
negligence on its part is shown, and, as we have found, the Pittsburg 
bank was not negligent in its efforts to collect the certificate. 

For error in admitting incompetent evidence and in applying the 
wrong rule of law to the facts, the judgment below will be reversed, 
and the cause remanded to the court of common pleas for further pro- 
ceedings according to law. 

Reversed. 
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BANK LIABLE FOR NEGLIGENCE OF AGENT IN COL- 
LECTING NOTWITHSTANDING STIPULATION 
IN DEPOSIT SLIP. 


Harter v. Bank of Brunson, Supreme Court of South Carolina, September 18, 1912. 75 8. E. Rep. 696. 


The plaintiff deposited a draft payable to his order in the defendant bank which 
the latter forwarded for collection. Nothing was heard from the draft, and no in- 
quiry was made, for over six months, when the collecting bank notified the defend- 
ant bank that the draft had been dishonored and mailed to the defendant with no- 
tice of protest. It was held that the defendant was liable to its depositor notwith- 
standing a stipulation in the deposit slip to the effect that the depositor would not 
hold the bank liable for items deposited ‘‘until the cash for each has been paid to 
the bank.” 


Action by W. E. Harter against the Bank of Brunson. From a 
judgment for plaintiff, defendant appeals. Affirmed. 


Hyprick, J. On September 17, 1906, J. W. Sullivan, of Fairfax, S. 
C., for value received, made and delivered to plaintiff his draft for $200 
on W. F. Cummings, of Hampton, S.C. Plaintiff indorsed the draft 
and deposited it with defendant, and the amount thereof was placed to 
his credit on his account with defendant. It was listed, with other items, 
on a blank form of deposit slip which was filled up and signed by plain- 
tiff, and upon which, over plaintiff’s signature, there was printed the 
following stipulation: ‘‘ For value received, we the undersigned hereby 
agree in depositing the items listed below for collection or credit with the 
Bank of Brunson, Brunson, S. C., that we will not hold the bank liable 
to us for said items until the cash for each has been paid to the Bank of 
Brunson, Brunson, S. C.’’ 

Defendant promptly forwarded the draft to the Bank of Charleston, 
its regular correspondent for the collection of items payable outside of 
Brunson. In due course of business, defendant should have received a 
report from its correspondent in about three days, but nothing was heard 
from the draft, until about the 1st of April, 1907—over six months after 
it was deposited—when defendant received information from the Bank 
of Charleston that it had been dishonored and protested, and that the 
draft, with notice of protest, had been mailed to defendant. The evi- 
dence fails to show when it was presented for payment, when protested, 
or when it was deposited in the mail. In fact, there is no competent 
evidence that any of the steps were taken which are necessary to fix the 
liability of the indorser ; and the burden of proving that such steps were 
taken, rested upon defendant. 2 Dan. Neg. Inst. § 1050. It appears, 
however, that defendant never received the draft, with the notice of 
protest from the Bank of Charleston, and it is supposed that it was lost in 
the mail. On receiving the information above stated, in April, 1907, de- 
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fendant notified plaintiff of the dishonor, protest and loss of the draft, 
and charged his account with the amount thereof, and the protest fee. 
Plaintiff brought this action to recover the amount so charged to him, 
alleging that he had been damaged to the extent of that amount by de- 
fendant’s negligence, in failing to give him notice, within a reasonable 
time, of the dishonor of the draft. Trial by jury was waived, and the 
issues were referred to a referee, who concluded that defendant was not 
liable to plaintiff, holding that, under the stipulation contained in the 
deposit slip, the credit given plaintiff for the amount of the draft was 
not absolute, but contingent upon its being collected by the exercise of 
due care and diligence by defendant, and subject to counter charge, if 
it proved uncollectible ; that, when a bank receives paper for collection 
at a distant point, it must, according to the known usage and custom of 
the business, make the collection by means of the agency of others : 
that, if due care is exercised in the selection of suitable agents, the bank 
receiving such paper is not liable to its customer for their default or 
neglect, because the agents so selected are the agents of the customer, 
and not of the bank ; that, in such case, the bank is liable only for its 
own neglect or default. The referee found that defendant was not guilty 
of any negligence, having promptly forwarded the draft to a suitable 
agent for collection, according to its own and the usual custom of the 
business. He also held that the negligence alleged was not the cause 
of any injury to plaintiff, because he found that the drawer was insol- 
vent, when the draft was made, and has been so ever since. On ex- 
ceptions the circuit court overruled the conclusion of the referee, hold- 
ing that the agents selected by a bank for the collection of paper indors- 
ed and deposited with it, under the circumstances stated, are the agents 
of the bank and not of its customer, and therefore that the bank is liable 
to its customer for their neglect or default. The court also found that 
the defendant itself was guilty of negligence in failing to find out sooner 
from its correspondent whether the draft had been received and collect- 
ed, and in failing sooner to notify plaintiff of its dishonor; also, that 
plaintiff was injured by the delay in giving him the notice, because the 
drawer was solvent, when the draft was made, and, if timely notice had 
been given plaintiff, he could have recovered the amount from him, but 
that he was insolvent when the notice was given. Accordingly judg- 
ment was given against defendant. 

It is scarcely necessary to say that, as this is an action at law, and 
the findings of the circuit court are not wholly unsupported by evidence, 
they are not reviewable by this court. 

The principal question of law involved was settled against appellant, 
_and in accord with the decision of the circuit court, in Bank v. Cooper, 
91 S. C. 91, 74 S. E. 366, where the court said: ‘‘In 1884, the Su- 
preme Court of the United States adopted the English rule that a bank 
receiving a draft or bill of exchange for collection is liable for neglect 
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of duty occurring in its collection, whether arising from the default of 
its own officers, or from that of its correspondent, or an agent employed 
by such correspondent, in the absence of any express or implied con- 
tract varying such liability. Exchange Nat. Bank v. Third Nat. Bank, 
112 U. S. 276, 5 Sup. Ct. 141, 28 L. Ed. 722. * * We adopt this rule 
as the just one, because it is in accord with the common understanding 
of bank and customer in their dealings. In depositing his paper the 
customer ordinarily surrenders all control of it, and has nothing to do 
with the means taken by the bank to collect. On the other hand, the 
bank undertakes the collection for its own profit, takes its own methods 
and selects its own agents. It seems therefore illogical to regard the 
collecting bank or any of the intermediate banks as agents of the de- 
positor, or to put upon him loss due to their default.’’ 

Whatever else may be the legal effect of the stipulation printed on 
the deposit slip, it does not purport to exempt the bank from liability 
for its negligence, or that of its agents; and it should not have that ef- 
fect ; nor can it be construed as a waiver of the rights of a depositor of 
commercial paper, under the law merchant, with regard to presentment, 
demand, and notice of dishonor. It does, however, afford evidence of 
an agreement that the paper so deposited was not absolutely sold to the 
bank, and that the credit given a customer on the deposit of such an 
item is not absolute, but contingent upon its collection; and therefore, 
if it proves to be uncollectible, notwithstanding the exercise of due and 
ordinary care and diligence on the part of the bank, such credit is sub- 
ject to a counter-charge, and the bank shall not be held liable for the 
failure to collect. 

Under the facts found against appellant by the circuit court, judg- 
ment for plaintiff was inevitable. 

Affirmed. 


DEPOSITS IN NEW YORK BANKS BY GUARDIANS AD 
LITEM. 


Harris v. Broadway Savings Institution, New York Supreme Court, Special Term, September 11, 1912. 
137 N. Y. Sapp. 234. 





The New York Code, Sec. 744a, provides that the Comptroller may examine the 
books of any bank or trust company as to moneys paid into court under an order of 
any court of record, and that, where any moneys are found which have not been 
paid to the Chamberlain of the City of New York, or to a County Treasurer, the 
Comptroller may compel the transfer of the same to the Chamberlain or the County 
Treasurer. Under this section it was held that the Comptroller may not compel the 
transfer of moneys deposited in a bank by a guardian ad litem of infants. 


Application by Edwin S. Harris as Deputy Comptroller of the 
City of New York, for an order transferring the moneys and secur- 
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ities paid into court from the Broadway Savings Institution of the 
County of New York to the City Chamberlain of the City of New 
York. Denied. 


Newsurcer, J. The State Comptroller seeks to have certain 
moneys standing in the name of guardians ad litem now on deposit 
with the Broadway Savings Institution paid by said institution to 
the city chamberlain. Section 744a, under which this application is 
made, provides as follows: 

‘‘The Comptroller may examine the books, accounts and vouchers 
of every bank and trust company in the state in any wise relating to 
moneys and securities paid into court under an order of any court of 
record, and where the same has not been paid to the chamberlain of 
the city of New York or to any county treasurer of the state, the 
Comptroller, upon an application duly made, shall be entitled to an 
order directing the payment and transfer of allsuch money and se- 
curities from any of such banks and trust companies to the treasurer 
of the proper county, and in city of New York to city chamberlain.” 


It appears that the Comptroller, pursuant to the power given him, 
caused an examination to be made of the Broadway Savings Institu- 
tion, and there found that certain moneys had been deposited by 
certain guardians ad litem. This bank is nct a designated deposi- 
tory of funds of the court, nor was there any order made by the 
court directing guardians to deposit such funds with said savings 
bank. The moneys were collected by the respective guardians ad 
litem as the proceeds of actions brought by them, and were received 
directly from the defendants in the respective actions. The ques- 
tion presented is: Were such deposits to be considered as moneys 
paid into court within the meaning of section 744a ? 

Special guardians are appointed by the court for a particular ob- 
ject, namely, to prosecute or defend an action, and when moneys 
are paid over to them upon a recovery in such action, such special 
guardians are required to file an undertaking in double the amount 
of such recovery. Seesection 744 of the Code. The mere fact that 
such special guardian may deposit moneys belonging to the infant 
in his name as special guardian does not bring the case within the 
meaning of moneys to be paid into court as provided by section 
744a. The infant is protected by the bond given by the special 
guardian. The mere adding of the words ‘‘special guardian” by the 
depositor does not change his position nor relieve him of liability to 
the infant. 

I am of the opinion that section 744a does not authorize this 
court to direct the deposits with the Broadway Savings Institution 
to be transferred to the city chamberlain; therefore this application 
is denied. 

Settle order on notice. 


or 
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RIGHTS OF STATE AS DEPOSITOR IN INSOLVENT 
BANK. 


In re Carnegie Trust Co., New York Supreme Court, Appellate Division, June 7, 1912. 136 N.Y. Supp. 466. 





When a state deposits money in a bank or trust company it is, upon the insol- 
vency of the institution, entitled to a preference over unsecured genera! creditors, 
although the state is secured by fidelity company bonds. 


Application by the Superintendent of Banks of the State of New 
York for leave to declare and pay a supplemental dividend to the 
creditors of the Carnegie Trust Company. From an order denying 
a preference to the Treasurer of the State of New York, he appeals. 
Reversed and rendered. 

Scott, J. This appeal presents but the single question whether or 
not the state, being a depositor in and creditor of an insolvent bank 
or trust company, is entitled to a preference in payment over unse- 
cured general creditors. There is no dispute as to the facts. The 
Carnegie Trust Company of New York City, incorporated by this 
state, failed and went into liquidation on January 7, 1911. It had 
then on deposit the sum of $135,843.85 belonging to the state of New 
York, all but a few thousand dollars of which was part of a special 
fund known as the ‘‘Canal Fund.” As security for the amounts so 
deposited, the trust company had filed with the state authoritiestwo 
bonds in the aggregate sum of $265,000, one a bond of United States 
Fidelity & Guaranty Company of Baltimore, Md., for $75,000, and 
the other a bond of the Aitna Indemnity Company of Hartford, 
Conn., for $190,000. The United States Fidelity & Guaranty Com- 
pany has paid to the state of New York the sum of $38,471.12, which 
was accepted in full satisfaction of its obligations underits bond. This 
amount was applied by the State Treasurer first to the payment in 
full of the deposit of the general funds of the state, and the balance, 
amounting to $35,048.24, was applied to the payment of the Canal 
Fund on deposit with said trust company, leaving a balance due of 
such Canal Fund of $97,371.73, and the state now claims to be en- 
titled toa preferential payment of this sum. It does not appear that 
Etna Indemnity Company has paid anything on account of its obli- 
gations. 

There is no doubt that at common law the sovereign was entitled 
to a preference in the payment of debts due to him by an insolvent. 


‘It is perfectly clear that at common law the king has very 
peculiar prerogatives, much beyond the common right of a subject 
for the collection of his debts. Of these (not to mention others 
which are not to the present purpose), one was that where one was 
indebted to the king and likewise to other persons, the king’s debt 
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was to be preferred in payment; that is, the king was to be paid be- 
fore any other creditor of the party, and consequently to be pre- 
ferred in an execution. Mad. Exch. 183, c. 23, §7. The general 
rule is, and this has been acknowledged in all cases, that when the 
right of the king and that of his subject concurred, that of the king 
shall prevail.” Giles v. Grover, 9 Bingham, 128 183. 


That this prerogative preferential right of payment existed at 
common law in April 19, 1775, is indisputable and undisputed. By 
the first Constitution of this state, adopted in 1777, it was provided: 

‘‘That such parts of the common law of England and of the stat- 
ute laws of England and Great Britain, and of the acts of the Leg- 
islature of the colony of New York, as together did form the law of 
said colony on the 19th day of April in the year of our Lord 1775, 
shall be and continue the law of this state, subject to such altera- 
tions and provisions as the Legislature of this state shall from time 
to time make.” Section 35. 

The same provision has been continued in each succeeding Con- 
stitution; its present form being as follows: 


‘*Such parts of the common law, and of the acts of the Legisla- 
ture of the colony of New York, as together did form the law of the 
said colony, on the nineteeeth day of April,one thousand seven hun- 
drei and seventy five, and the resolutions of the Congress of the 
said colony, and of the convention of the state of New York, in force 
on the twentieth day of April, one thousand seven hundred and 
seventy-seven, which had not since expired, or been repealed or al- 
tered; and such acts of the Legislature of this state as are now in 
force, shall be and continue the law of this state, subject to such 
alterations as the Legislature shall make concerning the same.” 
Article 1, § 16. 


A similar provision is to be found in many other state Con- 
stitutions. 

‘‘In adopting the common law of England, the people of this 
state took over such of its rules as were applicable to and consistent 
with their conditions and circumstances. It became and is the law 
of the state and the basis of its jurisprudence, except so far as its 
principles and rules of action have been modified by Constitution, 
statute, or usages; or were inapplicable to our situation.” Fulton 
H. L. & P. Co, v. S:ate of New York, 200 N. Y. 400-412, 94 N. E. 199. 

Among other consequences of this adoption of the common law 
of England as the fundamental basis of our jurisprudence was the 
devolution upon the people of the state of the prerogatives of the 
English sovereign, held and enjoyed by him for the public benefit. 
The preferential right of the state to be paid taxes due it has been 
frequently recognized and enforced and is traceable directly to the 
devolution upon the state of the prerogative of the English sovereign. 
In Central Trust Co. v. New York Cent. & H. R. R. R. Co., 110 
N. Y. 250,18 N. E. 92,1 L. R. A. 260, it was said: 

‘‘We reiterate the statement of Porter, J., in Re Receivership 
of Columbian Insurance Co., 3 Abb. Dec. 239, that there is great 
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force in the claim that ‘the state has succeeded to all the preroga- 
tives of the British crown so far as they are essential to the efficient 
exercise of powers inherent in the nature of civil government, and 
that there is the same priority of right here, in respect to the pay- 
ment of taxes, which existed at common law in favor of the public 
treasury.’” 

Again, this court said, in Matter of Atlas Construction Co., 19 
App. Div. 415-419, 46 N. Y. Supp. 467: 

‘*The right of the people of the state to collect a tax imposed 
directiy by the state is certainly equal to the right of the political 
divisions of the state—which are merely political, and organized for 
the convenience of administration—to a priority over the general 
creditors of the corporation. Such tax is imposed by the state sov- 
ereignty for the purpose of providing for the state and local govern- 
ment; and as was said by the Court of Appeals in Columbian Insur- 
ance Co. Case, supra: ‘The interest subsequently acquired by the 
creditor was subject to the prior rights of the state; and when the 
property, in virtue of.local process, came to be in custodia legis, it 
was the duty of the court to respect this priority of right in the ap- 
plication of the funds of the insolvent corporation.’ ”’ 

There is nothing tothe contrary in Wise v. Wise Co., 153 N. Y. 
507, 47 N. E. 788. All that was decided in that case was, in the 
words of the opinion, that: 

‘*‘Where there is no statute giving a preference, and no warrart 
or process has been issued for the collection of a tax on personal 
property, there is no controlling authority for preferring such a 
Claim over specific prior liens in favor of creditors obtained by levy un- 
der attachment or execution.” 

Central Trust Co. v. Third Ave. R. R. Co., 186 Fed. 291, 110 
C. C. A. 1, much relied on by respondent, is to the same effect, deny- 
ing the state’s preference only as to prior debts specifically secured 
by lien. 

In the present case the state makes no claim to be preferred over 
creditors holding specific prior liens. We think that it may safely 
be said, so far as concerns the collection of taxes, that: 

‘*The weight of authority, even in the absence ofa statutory lien 
or preference, seems to support the right of a state to a preference 
where the allowance thereof will not displace specific prior liens 
obtained in favor of other creditors.” Per Greenbaum, J., in Mat- 
ter of Traders’ & Travelers’ Accident Co., 68 Misc. Rep. 440, 441, 
126 N. Y. Supp. 85. 

If the state by virtue of its inherent prerogative right is entitled 
to a preference in the payment of taxes, which are but debts due to 
the state created by the exercise of its arbitrary power, it is but a 
step to hold that he is entitled to a preference in the payment of 
other debts by virtue of the same prerogative right. And so it has 
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generally been held, in states which have adopted the common law 
of England. 

The leading case opposed to this view is one in New Jersey. 
Freeholders of Middlesex Co. v. State Bank of New Brunswick, 29 
N. J. Eq 268, affirmed on opinion below 30 N. J. Eq. 311. The 
Vice Chancellor admitted that the prerogative right of preference in 
payment had always been maintained in England, and conceded 
that: 


‘* If by the adoption of the common law New Jersey became in- 
vested with this right, it holds it now in all its original force, and 
may wield it to day in all its iron vigor.” 


He then proceeded to hold, upon areview of the New Jersey au- 
thorities, that the state of New Jersey had never adopted this par- 
ticular prerogative right from the common law, being mainly brought 
to this conclusion apparently by the circumstances that until then 
the state had never attempted to exercise the right. As has been 
shown, the exact contrary is true in this state. With respect tocer- 
tain debts, to wit, taxes due to it, the state has uniformly and suc- 
cessfully insisted upon its preferential right to payment over credi- 
tors holding no specific lien. The authority of the New Jersey case 
above referred to is also much weakened by the fact that the decis- 
ion as to the state’s preferential right was unnecessary, because the 
Vice Chancellor found another quite sufficient reason for denying 
the claim of the state in the circumstance that before it had asserted 
any claim to a preference a receiver of the bank had been appointed 
and the title to all the assets had passed to him. Of course, all the 
cases dealing with the right of the United States to a preference in 
payment are beside the mark, for the United States never adopted 
the common law as the foundation of its jurisprudence, and any 
right to a preference which it asserts must be foundin statutory au- 
thority. 

If the right of the state to a priority of payment, over unsecured 
creditors, is acknowledged as to taxes, as it must be in this state, it 
is not easy to see how, upon any logical ground, that right can be 
denied as to indebtedness arising out of the loss of the state funds 
after they have been collected. They both rest upon the same foot- 
ing. Theclaimof the state in either case rests upon no private right, 
but upon the right of all the people. The money is necessary and 
vital to the existence of the government and the carrying on of the 
governmental functions, and, as the right of the public is always 
paramount to that of the individual, so its right to collect and to 
recover public funds must be held to be paramount. The fund on 
deposit in the trust company was one created and maintained by une- 
quivocal acts of sovereignty. It was established by act of the people, 
and is emphatically a fund belonging to the people in their sovereign 
capacity. State v. Shelton, 47 Conn. 400. The government of the 
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state is established for the good of the whole, and can be supported 
and carried on only by means of its revenues, which revenues the 
general good requires shall be protected. Consequently, a priority 
in the payment of debts due to it is necessary for the general good 
to the end that its governmental function may be properly performed. 
State v. Bank of Maryland, supra. 

It is suggested by the respondent that, because the banking law 
fails to provide that the state shall be entitled to priority of pay- 
ment, the state should be deemed to have relinquished its preroga- 
tive right. What is more to the point is that the banking law has 
not declared that the state shall ot have priority. 

[4] Repeals by implication are not favored (People ex rel. Brown 
v. Metz, 119 App. Div. 271-275. 104 N. Y. Supp. 649; Grimmer v. 
Tenement House Department, 204 N. Y. 370-378, 97 N. E. 884), and 
especially is this true of implied repeals of the common law. Hence 
the well-established rule that statutes in derogation of the common 
law must be strictly construed. 

In Rosin v. Lidgerwaod Mfg. Co., 89 App. Div. 245-248, 86 N. Y. 
Supp. 49, Mr. Justice Woodward said: 

‘** Lord Coke (2 Coke’s Inst. 200) lays down the proposition that 
a statute made in the affirmative, without any negative expressed 
or implied, does not take away the common law, and this ruleis now 
elementary.” 

To the same effect, also quoting Lord Coke, is Hardman v. Bow- 
en, 39 N. Y. 196-198. 

In Bertles v. Nunan, 92 N. Y. 152, 44 Am. Rep. 361, dealing with 
the effect of a convevance of real property to a husband and wife 
jointly the court said: 

‘*In construing these statutes the rule must be observed, and 
usually has been observed, that statutes changing the common-law 
must be strictly construed, and that the common law must be held 
no further abrogated than the clear import of the language used in 
the statute absolutely requires.” 

We are unable to see any significance, so far as concerns the 
question now under discussion, in fact that the state took security 
for its deposit in the form of bonds of fidelity companies. Thatseems 
to have beea a mere precaution for greater certainty. We are there- 
fore of the opinion that the state was entitled to be paid the balance 
of the canal fund on deposit in preference to any other creditor hold- 
ing no specific lien upon the assets of the trust company. All the 
facts are before the court in the referee’s report and they cannot be 
changed. We are therefore in a position to make the order which 
the Special Term shouid have made and to enter an order directing 
payment in accordance with this opinion. Settle order on notice. 
All concur. 
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RIGHT OF TRUST COMPANY TO RECOVER MONEY 
PAID BY MISTAKE UNDER PROVISIONS OF WILL. 


Union Trust Company v. Gilpin, Supreme Court of Pennsylvania, March 18, 1912. 84 Atl. Rep. 448. 





Where a trust company, acting as trustee under the terms of a will, pays out 
money, left by the will, to a person not entitled to it, the error being due to the 
carelessness of the officers of the trust company in reading the will, the company cap 
recover the money from the person to whom it was paid. 


Action of assumpsit by the Union Trust Company of New York, 
trustee, against Mary Ellen Gilpin, to recover back money paid un- 
der a mistake of fact. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 

Atthe trial the court gave binding instructions for plaintiff. The 
facts appear by the opinion of Newcomb, J., on motion to amend the 
verdict, which was as follows: 

‘* This suit was brought to recover money paid to defendant by 
mistake. The payment was made in October, 1902, and arose out of 
the management of a trust fund which had come to plaintiff's hands 
in 1893, under the second paragraph of the will of Robert McKim. 
In round figures the fund was $100,000, of which two equal one-tenth 
parts were held, one for the use of defendant and the other for that 
of her sister, Mrs. Hart, but each during life. At their death the 
principal in each case went to their respective issue, if any; other- 
wise to the executors of the will. Mrs. Hart’s maiden name was 
Angelica Church, and she was so named inthe will. Under the pro- 
visions of the first paragraph of the will another $100,000 came to 
the hands of the United States Trust Company, also of New York. 
Inter alia, sums of $10,000 each were by it held for these sisters for 
life with remainder in each case to the survivor in the event that the 
other died without issue. In the summer of 1902 Mrs. Hart died 
leaving no issue. In October plaintiff was advised of the fact by let- 
ter of Mr. Gilpin suggesting that he understood his wife thereby suc- 
ceeded to the fund held for her sister’s use. To this there was a 
prompt reply assenting to that understanding with a formal receipt 
inclosed for Mrs. Gilpin’s signature in order to close the account. 

‘* Hence the evidence of payment is a written instrument duly ex- 
ecuted and delivered to plaintiff. Mrs. Gilpin thus acknowledged 
the receipt of $10.000, together with some accrued income, being ‘the 
one-tenth part of the trust fund mentioned in said first paragraph of 
said will heretofore held by Union Trust Company for Angelica 
Church,’ etc. There was other reference to this particular fund and 
paragraph ‘in pursuance of which,’ it was set forth, defendant ‘ had 
become entitled’ to the principal on the death of her sister; and in 
consideration of the payment, it proeeeded to say, plaintiff was dis- 
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charged from its liability on account of that fund. Other than in the 
matter of Mrs. Hart’s death, these assumptions of fact, forming the 
consideration of the payment, were radically erroneous. It was 
therefore undisputed and indisputable that the money was paid by 
mistake. The fund which the parties had in mind had never been 
in plaintiff's hands. With the trust described in the voucher the 
plaintiff had nothing whatevertodo. That wasthe fund in the hands 
of the other company. The twotrusts were quite as distinct and in- 
dependent of each other as two separate paragraphs of a written in- 
strumentcouldmakethem. Thedeath of her sisterin noway affected 
the relations of Mrs. Gilpin with the plaintiff trust company. The 
plaintiff took nothing by the release. The liabil.ty which it purport- 
ed to discharge had neverexisted. All thisis apparent upon a mere 
reading of the will, if read with care and attention to what it says. 
There is nothing ambiguous about either paragraph, calling for any- 
thing more than careful reading. So that, upon examination of the 
two instruments, the bequest on the one hand and the receipt on the 
other, the inference would seem to be irresistible that the payment 
was the result of mistake on part of some officer of the trust company 
in failing to note the identity of the trustee named in the first para- 
graph on the occasion of being advised of Mrs. Hart’s death and the 
defendant’s understanding in the premises. There is nothing out- 
side of these writings to throw any light on the nature and character 
of the mistake except this correspondence, and nothing in that to 
weaken the inference arising from the terms of the receipt. There 
was no attempt toimpair plaintiff’s equity unless it be in the offer to 
prove that defendant had in the meantime spent the money so that 
repayment would now be a hardship; and that is believed to be im- 
material for reasons to be mentioned below. 

‘*From the inception of the suit the close question has seem- 
ed to be whether it was not a case for binding instructions for 
plaintiff. The court being divided on the question, the defendant 
was given the benefit of the doubt and allowed to go to the jury. 
But, instead of a general submission, two specific questions were 
first submitted to the jury subject to further instruction upon return 
of their answers. These were as follows: ‘(1) Was the payment 
of October 22, 1902, made by mistake on part of plaintiff’s officers? 
(2) Was it caused by inadvertence in reading the first paragraph of 
the will as the paragraph under which plaintiff was acting as trustee; 
and was that due to the similarity of the names of the two trustees 
mentioned in the will?’ The first was answered, ‘ Yes;’ the second, 
‘No.’ Thereupon a third question was submitted, viz, ‘State what 
was the character ofthe mistake.’ This was returned with the some- 
what indefinite answer, ‘Carelessness of the officers of the Union 
Trust Company of New York.’ Their attention being called to the 
necessity of stating in what particular the officers had been careless, 
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it was disclosed that what was meant was carelessness in reading the 
will; and thereupon, by hand of their foreman, the jury were per- 
mitted to complete the answer in open court. In order to guard 
against possible misunderstanding, the answer as so completed was 
then first read aloud to them, not by the clerk, but by the court, and 
they were asked if that was corrrect—as appears by the transcript— 
to which the foreman replied, ‘Yes,’ and the others nodded assent 
in the usual way. Upon that a verdict was directed for plaintiff, for 
the reasons then stated and which in my judgment made it inevitable. 

‘* These circumstances are referred to because the learned coun- 
sel seeks to support the present motion, in part, by the foreman’s 
testimony. The effort is to reform the finding of the jury by sub- 
stituting the term ‘construing’ in place of ‘reading’ the will, thus 
characterizing the mistake as one of law rather than of fact, and so 
to defeat the action. Accordingly, the motion is to amend the ver- 
dict to one in favor of defendant. Aside from the foreman’s version 
of what was in the minds of the jurors, the motion is based on the 
answer to the second question. The point made is that this nega- 
tived the specific averment upon which plaintiff’s case turned, and 
was therefore a finality. The contention is believed to be unsound. 
If for the jury at all, the case was such as made it important to have 
the benefit of their unbiased judgment as to the nature and charac- 
ter of the mistake. That was not accomplished by the first two an- 
swers. They left the matter just where it wasat the outset. The 
second question was probably somewhat inapt by reason of its hav- 
ing two branches. I can think of no good reason why the courts in 
attempting to administer the law through trial by jury may not sub- 
mit any question appropriate to the issue of fact. That the final 
question here was inappropriate to that purpose has not been sug- 
gested. The answer affirms the substance of plaintiff's allegation. 
As such, it warranted the verdict as directed, unless recovery is 
barred by the fact of plaintiff’s negligence; or the finding be open 
to revision on the deposition of a juror; and this, for no better rea- 
son than that in the opinion of the witness ‘no person can read a 
will without putting a construction on it.’ This is manifestly in- 
competent and merits no consideration. Smalley v. Morris, 157 Pa. 
349, 27 Atl. 734. Citations could be multiplied if the occasion called 
for it. For the sake of discussion it may be conceded that the jury 
would have held the trust company to the loss of the money if at 
liberty todo so. They were called upon, however, only to decide 
the facts, unmoved by sympathy or prejudice for or against either 
party, regardless of the consequence. Undoubtedly their conclu- 
sion was correct. Noone could read the will attentively without 
being forcibly impressed with the fact that a blunder had been made. 
That would be quite as apparent to a jury of average understanding 
as toalawyer. The final answer here was not only consistent with 
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the evidence, but it is not apparent how there could have been any 
escape from it. 

‘‘Turning now to the effect of the plaintiff’s negligence, I take 
it to be well settled that it will only bar recovery where defendant 
has irrevocably changed his position before demand made. 2 Street’s 
Found. Leg. Liab. 213; Kelly v. Solari, 9 M. & W. 54; Keener on 
Quasi Contracts, 70 et seq,; Appleton Bank v. McGilvary, 4 Gray 
{Mass.) 518, 64 Am. Dec. 92; Girard Trust Co. v. Harrington, 23 
Pa. Super. Ct. 615; Lawrence v. Bank, 54 N. Y. 432. It has been 
sometimes said that plaintiff's laches will preclude recovery unless 
defendant can be put in statu quo. And it is upon this principle 
that it was sought to be proven here that defendant had spent the 
money. There is neither reason nor authority, however, to support 
the theory that the mere fact of the money having been spent 
amounts to an alteration of defendant’s legal position. It is enough 
to say that, if it were so, the instances in which the right to recover 
has been affirmed would have been much less frequent. 

‘‘Essentially the claim hereis founded on a transaction in which 
there was a total failure of consideration, due to a mutual misun- 
derstanding as to the existence of the subject-matter. In such case 
where the plaintiff’s equity is complete there can be no doubt of his 
right to recover. 2 Street’s Found. Leg. Liab. 211; Martin v. Sit- 
well, 1 Show. K. B. 156; McDonald v. Lynch, 59 Mo. 350. And it 
has been so held whether the mistake be one of law or fact. Champ- 
lin v. Laytin, 6 Paige (N. Y.) 189. In principle and analogy it is 
not unlike a suit for breach of warranty of title. So, in a case dif- 
fering from this in no essential particular, where by mistake a legacy 
had been paid to one notentitled under the will, it was held that 
the money could be recovered whether the mistake was either of 
fact or law. Northrop v. Graves, 19 Conn. 548, 50 Am. Rep. 264. 
Speaking by Chief Justice Church, the court said: ‘We mean dis- 
tinctly to assert that where money is paid by one undera mistake of 
his rights and his duty, and which he was under no legal or moral 
obligation to pay, and which the recipient has no right in good con- 
science to retain, it may be recovered back in an action of indebi- 
tatus assumpsit whether such mistake be one of fact or law; and 
this we insist may be done both upon principle of Christian morals 
and common law.’ 

‘*This case affords a good illustration of the modern tendency of 
the courts to linit the earlier doctrine which denied in general the 
right to recover where money had been paid under a mistake of law. 

‘*‘We are not called upon to decide whether the present case 
falls outside the general rule. It was tried on the theory of mistake 
offactonly. Assuming it to have been for the jury, it is believed the 
facts, so far as in dispute, were well found in the affirmative, and 
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that the verdict was regular. This is decisive against the motion, 
and the rule to amend is discharged.” 

Per Curiam. The judgment is affirmed on the opinion of Judge 
Newcomb. 


LIABILITY ON CASHIER’S BOND. 


Rankin vy. United States Fidelity & Guaranty Co., Supreme Court of Ohio, June 27, 1912. 99 N. E. 
Rep. 314. 


The bond given by the cashier of a bank for the faithful performance of his duties 
purported to indemnify the bank ‘‘from the fraud or dishonesty of the cashier amount- 
ing to embezzlement or larceny.” The cashier certified checks against which no 
funds had been deposited, in the belief that he would benefit financially by the 
transaction, but not intending that the bank should suffer any loss by his act. It 
was held that this was within the provision of the bond and that the surety was liable 
to the bank for the less thereby occasioned to it. 

Action by one Rankin, receiver of the Citizens’ National Bank of 
Oberlin, against the United States Fidelity & Guaranty Company. 
From a judgment of the circuit court reversing a judgment for 
plaintiff, he brings error. Judgment of circuit court reversed, and 
that of the common pleas affirmed. 

The Citizens’ National Bank of Oberlin passed into the hands of 
a receiver, and he brought suit to recover from the defendant in 
error on its bond to indemnify the bank against loss which it might 
sustain by reason of the fraud or dishonesty of its cashier, A. B, 
Spear. It was alleged that the lossof the bank in consequence of 
his misconduct largely exceeded the amount of the bond, $15,000, 
and the prayer of the petition was for that sum with interest. By 
its terms the original bond was effective from February 5, 1903, to 
February 5, 1904. Its obligatory terms, in so far as they are material 
to questions to be determined in the present case, are as follows: 
‘‘Now, therefore, this bond witnesseth: That for the consideration 
of the premises the company shall, during the term above mentioned 
or any subsequent renewal of such term, and subject to the provis- 
ions and conditions herein contained, at the expiration of three 
months next, after proof satisfactory to the company, as hereinafter 
mentioned, make good and reimburse to the said employer, such 
pecuniary loss as may be sustained by the employer by reason of 
the fraud or dishonesty of the said employe in connection with the 
duties of his office or position, amounting to embezzlement or lar- 
ceny, and which shall have been committed during the continuance 
of said term, or of any renewal thereof, and discovered during said 
continuance or any renewal thereof, or within six months thereafter, 


Note :—For other decisions see Bankrine Law Journat Digest, § 83. 
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or within six months from the death or dismissal or retirement of 
said employee from th: service of the employer within the period 
of this bond, whichever of these events shall first happen; the com- 
pany’s total liability on account of said employe under this bond or 
any renewal thereof not to exceed the sum of fifteen thousand dol- 
lars: provided, that on the discovery of any act capable of giving 
rise to a claim hereunder, the employer shall, at the earliest practi- 
cal moment, give notice thereof to the company, and any claim made 
under this bond shall be in writing, addressed to the company at its 
head office in the city of Baltimore.” 

On December 18, 1903, the company executed to the bank the 
following continuance of said original bond: ‘‘In consideration of 
the sum of thirty seven & 50-100 dollars, the United States Fidelity 
& Guaranty Company hereby continves in force bond No. 286619 in 
the sum of fifteen thousand dollars on behalf of A. B. Spear in favor 
of Citizens’ National Bank, Oberlin, Ohio, for the period beginning 
the 5th day of February, 1904, and ending on the 5th day of Febru- 
ary, 1905, subject to all the covenants and conditions of said origi- 
nal bond heretofore issued on the 5th day of February, 1903. Wit- 
ness the signatures of the 2nd Vice President and 4th Ass’t Secre- 
tary this 18th day of December, 1903. Edw. J. Peniman, 2nd Vice 
President. Albert H. Buck, 4th Ass’t Secretary.” 

The breach of the bond was alleged in the petition as follows: 
‘*Plaintiff says that the Citizens’ National Bank of Oberlin has suf- 
fered a pecuniary loss in the sum of $150,500 by reason of the fraud 
and dishonesty of A. B. Spear in connection with the. duties of his 
office and position as cashier of said bank, amounting to embezzle- 
ment or larceny, in that said A. B. Spear conspired with, aided, and 
assisted one C. L. Chadwick in unlawfully obtaining from the Citi- 
zens’ National Bank of Oberlin on August 12, 1903, $12,500, on Oc- 
tober 2, 1903, $2,400,on October 14,1903, $5,000,on November 1,1903, 
$15,600, on December 7, 1903, $5,000, on February 23, 1904, $10,000, 
by certifying as good checks offered by the said Chadwick on the 
Citizens National Bank of Oberlin at the time and for the amounts 
mentioned, and on August 24, 1903, the sum of $80,000, by issuing 
to the said Chadwick two of the bank’s drafts upon its depository in 
New York, payable to the order of the said Chadwick,one for $30,000 
and the other for $50,000, when as a matter of fact the said Chad- 
wick had no funds in said bank, and the bank was not indebted to 
her in any way or in any sums whatsoever, nor had the directors or 
officers of said bank authorized the said Spear to loan said Chadwick 
the sums aforesaid, or any part thereof, all of which was well known 
to the said A. B. Spear and C. L. Chadwick at the time; and, further- 
more, in that the said A. B. Spear on or about the 28th day of Sep- 
tember, 1903, unlawfully, without any right so to do, appropriated 
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to his own use the sum of $20,000, being the property of the Citizens’ 
National Bank of Oberlin. Plaintiff says that the fraud and dis- 
honesty of said A. B. Spear, as aforesaid, was suspected by the Citi- 
zens’ National Bank of Oberlin and its representative, the receiver 
thereof, on or about the 2d day of January, 1905, and immediately 
thereupon notice thereof was given to the United States Fidelity & 
Guaranty Company, in writing, addressed to the company’s head 
office in Baltimore; that the character of the transactions, and the 
amount of the shortage were not discovered until February 2, 1905, 
and that Robert Lyons, receiver of the Citizens’ National Bank on 
behalf of said bank, on February 13, 1905, furnished the United 
States Fidelity & Guaranty Company reasonable particulars and 
proofs of the correctness of said claim as herein set out, verified by 
affidavit.’’ The evidence substantially established the misconduct 
of Spear as alleged in the petition and a resulting loss to the bank 
greatly exceeding the penal sum of the bond,all occurring during the 
year following the execution of the original bond. 

Serious embarrassment of the bank which resulted from the 
transactions between Spear and Chadwick were under considera- 
tion at a meeting of the directors held November 30, 1904, and Spear 
then admitted that in the methods alleged he had wrongfully ex- 
tended the credit of the bank to Chadwick with the expectation that 
it would result in benefit to himself and one Beckwith, who was 
president of the bank. It also appeared in evidence that at meet- 
ings of the directors they permitted Spear to read the records of the 
bank’s transactions, instead of examining them themselves, and 
that he omitted to read the record of these transactions with Chad- 
wick. There wasalso in evidence a letter from Chadwick to Spear 
concerning one of these transactions, in which she requested him 
to falsely certify a check for $15,500, and as an inducement said: 
‘*Now, I will pay you and Mr. B. well for this favor, and I am sure 
it will be safe.” There was no direct evidence that Spear actually 
received money for his part in the transaction. 

With reference to questions now controverted, the view which 
prevailed in the court of common pleas throughout the trial was that 
the continuance executed by the company extended for one year the 
requirement that the fraudulent conduct should be discovered with- 
in six months, that the default of Spear was within the terms of the 
bond, and that whether timely notice of the default had been given 
to the Guaranty Company was a question to be determined by the 
jury in view of the circumstances of the case. The jury returned a 
verdict for the bank for the amount of the bond. A motion for a 
new trial was overruled, and a judgment followed the verdict. On 
a petition in error the circuit court reversed the judgment of the 
court of common pleas, and rendered final judgment in favor of the 
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Guaranty Company upon the ground that the conceded facts of the 
case showed as a matter of law that timely notice of the default had 
not been given to the company. 

SHauck, J. (after stating the facts as above). Counsel for the 
obligor further insist that the default of the cashier was neither 
embezzlement nor larceny, and that, therefore, it was not within 
the terms of its obligation to make good ‘‘such pecuniary loss as 
may be sustained by the employer by reason of the fraud or dis- 
honesty of said employe * * amounting to embezzlement or larceny.”’ 
The parties were stipulating for the indemnity of the obligee. They 
were not concerned with the enforcement of the criminal laws of the 
state. Itwas not intended to indemnify against loss from the cashier’s 
negligence or bad judgment. They adopted as descriptive of the 
misconduct contemplated the phrase ‘‘fraud or dishonesty amount- 
ing to embezzlement or larceny.” If only indemnity on account of 
conduct amounting to technical embezzlement or larceny had been in- 
tended, thatintention would have been naturally expressed more 
clearly in fewer words. Certainly we should not reach the correct 
conclusion with respect to this question if we should deny all effect 
to the words ‘‘fraud or dishonesty amounting to,’’ which denial is 


involved in the argument of counsel for the obligor. It is very likely 
true that the cashier did not expect or intend that the bank should 


suffer loss from his transactions with Chadwick. She had doubtless 
quickened the pulsation of his venerable heart with dazzling stories 
of her enormous wealth, and he reached the conclusion, usual in 
such cases, that he could fraudulently and. dishonestly exercise his 
authority as cashier to his own pecuniary advantage, and without 
loss tothe bank. The fraud, dishonesty, and misuse of his author- 
ity ascashier were intended. That his conduct was for gain is the 
only motive suggested by the circumstances. If his own admission 
to that effect is not properly shown in the record, or if it is not com- 
petent in this case, that motive is clearly shown by the letter of 
Chadwick presented in the record, in which during these transac- 
tions, she effectively solicited the false certification of a check fora 
large amount, proposing as an inducement, ‘‘] will pay youand Mr. 
B. well for this favor—and I am sure it will be safe.” To this the 
only answer from counsel is that there is no evidence that Spear 
ever realized any financial gain from these transactions. The reply 
may be as brief as the answer. Motive and intention may be as well 
shown by the hope of illicit gain as by its realization. A decision in 
favor of the Guaranty Company upon this ground would imply that 
its business in this state consists in the collection of premiums. 

Upon these views we conclude that the judgment of the circuit 
court was not justified by the reasons which it gave, nor for any 
other reasons apparent upon the record. . 

The judgment of the circuit court will be reversed, and that of 
the common pleas affirmed. Judgment reversed. 
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EFFECT OF MERGER OF TRUST COMPANIES UPON 
RIGHT TO ACT AS EXECUTOR OF WILL. 


Matter of Herman Bergdorf, New York Court of Appeals, October 15, 1812. N.Y. Law Journal, Oct. 
22, 1912. 









In January, 1911, an individual died leaving a will in which the Morton Trust 
Company of New York was named as one of the executors. Prior to that time the 
Morton Trust Company was merged into Guaranty Trust Company under the pro- 
visions of the New York Banking Law. It was held that, under the New York stat- 
utes, the latter trust company was entitled to receive letters testamentary and to act 
as executor of the will. 






















Appeal from an order of the Appellate Division in the first Judi- 
cial Department entered March 8, 1912, unanimously reversing an 
order of the Surrogate’s Court of the County of New York which 

. denied the petition of Guaranty Trust Company of New York that 
letters testamentary under the last will and testament of Herman 
Bergdorf, deceased be issued to it. 


Co.un, J.—The Surrogate’s Court of the County of New York de- 
nied the application of the Guaranty Trust Company that letters tes- 
tamentary under the will of Herman Bergdorf be issued to it. The 
Appellate Division reversed the order of the Surrogate’s Court and 
granted the application. The facts involved are not in dispute. 

Herman Bergdorf died January 11, 1911. The will was dated 
November 2, 1904, and was probated February 28, 1911. It by ela- 
borate provisions disposed of real and personal estate of a value ex- 
ceeding $100,000, and its seventh paragraph was as follows: ‘I 
hereby nominate and appoint as executors of this, my last will and 
testament, and trustees of the trusts herein created, my friend Wil- 
liam Junghans, Gustave Engelke and Morton Trust Company, all of 
the City of New York, in the State of New York, and the Survivors 
and successors of them.” On January 27, 1910, the Morton Trust 
Company was merged into the Guaranty Trust Company of New 
York under and in the manner provided in sections 36 to 40, inclu- 
sive, of the Banking Law, Upon the probate of the will letters 
testamentary were issued to Junghans and Engelke. The Statute 
gave to each of the Morton Trust Company and the Guaranty Trust 
Company power to be appointed and to accept the appointment of 
executor of or trustee under the last will and testament of any de- 
ceased person. We are to determine whether or not the Guaranty 
Trust Company is entitled to have issued to it from the Surrogate’s 
Court of New York County letters testamentary as an executor of 
the will. 

In order to establish its right to the letters testamentary the 
Guaranty Trust Company must seek and find in the will a designa- 
tion of itself as an executor. The title and general powers of an 
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executor have their source in the will under which the executorship 
exists. Within the regulations and restrictions prescribed by law a 
testator miy cm nit the custody and administration of his estate to 
such executor or executors as he pleases, and his selection and de- 
signation alone it is which invests them with authority and power. 
The letters testamentary, founded upon the probate of the will, neith- 
er create the executor nor confer title or power upon him. They 
are the authentic evidence that the will has been duly proven; that 
the testator competently and in fact made the selection and designa- 
tion of the executor, and that permission has been given the execu- 
tor, by the court having jurisdiction, to exercise the powers conferred 
by the testator through the will. The selection and designation may 
be immediate and expressed, or it may be constructive or by impli- 
cation, or it may be delegated by the will. The fundamental and 
ever-present principle that effect shall be given to the ascertainable 
and lawful intention of the testator, if expressed in the instrument, . 
covers this act with its beneficent and protecting sway and impels 
judicial tribunals to thrust aside technicalities, fillin as necessary 
that which is missing and interpret liberally that which is written 
in progressing to their decisions committing the execution of wills 
to those who were within the contemplation and intention of the tes- 
tator. The intent of a testator as to how, when and by whom his 
estate shall be conserved, paid out and distributed will be, if needs 
be, strenuously searched for in the testamentary language and when 
ascertained will be carried out in sofar as it is not inimical to law 
(Hartnett v. Wandell, 60 N. Y., 346; Hill v. Tucker, 13 How., U.S., 
458; Brown v. Just, 118 Mich., 678. See also Code of Civ. Pro., secs. 
2640, 2641). This rule is not affected or modified by the statutory 
provision within the Code of Civil Procedure (sec. 2636), that after 
a will has been admitted to probate the person or persons named 
therein as executors, who are competent by law to serve, and who 
appear and qualify are entitled to letters testamentary. This phase 
of the question was clearly and thoroughly discussed in Hartnett v. 
Wandell, cited above, and the conclusion was there reached and de- 
clared that the provision applies to and includes each and every per- 
son who can trace his authority to the will as its source or derives 
his power mediately or immediately from it. 

A position of the respondent is that the Morton Trust Company 
survived the merger of itself into the Guaranty Company and still 
exists in and as a part of the latter and that the two corporations are 
identical. If this position is sound and tenable, it requires that let- 
ters testamentary be issued to the Guaranty Trust Company (City 
Nat. Bank of Poughkeepsie v. Phelps, 97 N. Y., 44; Michigan Ins. 
Bank v. Eldred, 143 U. S., 293) Whether it be tenable depends 
upon and is determined by the effects the merger worked. Hence 
we must turn to those sections of the Banking Law under which the 
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merger was accomplished (Cons. Laws, chap. 2). It could not have 
taken place without statutory authority, and the Legislature fixed 
the indisputable and exclusive effects of it (People v. N. Y., Chicago 
& St. Louis Rail. Co., 129 N. Y., 474). 

Section 36 authorizes any two or more trust companies organized 
as it specifies ‘‘to merge one or more of said corporations into an- 
other in the manner” provided in it and the following section. That 
manner includes the return to the corporation into which the other 
or others are merged of the certificates of stock held by the stock- 
holders in the company or companies merged into the other and the 
issuance in lieu thereof by the company into which the merger is 
effected of new certificates of its own stock; and the appraisal of 
the value of the shares of stock of dissentient stockhclders of the 
merged company or companies and the payment of that value and 
cancellation of the stock. Section 39 is: ‘' Effect of Merger —Upon 
the merger of any corporation in the manner herein provided all and 
singular the rights, franchises and interests of the said corporaticn 
so merged in and to every species of property, real, personal ard 
mixed, and things in action thereunto belonging shall be deemed 
to be transferred to and vested in such corporation into which it has 
been merged, without any other deed or transfer, and said last- 
named corporation shall hold and enjoy the same and all rights of 
property, franchise and interest in the same manner and to the 
same extent as if the said corporation so merged should have con- 
tinued to retain the title and transact the business of such corpora- 
tion; and the title and real estate acquired by the said corporation 
so merged shall not be deemed to revert by means of such merger 
or anything relating thereto.’”’ Section 40 relates to the rights of 
creditors and others having relations with merged corporatiors. It 
c atinues and imposes those rights and relations upon the corpora- 
tion into which the other or others shall be merged, ard provides, 
‘‘and no suit, action or other proceeding then pending before any 
court or tribunal in which any corporation that may be merged is a 
party shall be deemed to have abated or discontinued by reason of 
any such merger, but the same may be prosecuted to final judg- 
ment in the same manner as if the said corporation had not entered 
into the said agreement, or the said last named corporation (that 
into which the other or others shall be merged) may be substituted 
in the place of any corporation so merged as aforesaid, by order of 
the court in which such action, suit or proceeding may be pending.” 

Those statutory provisions state plainly the effects of the merger 
of the Morton Company intothe Guaranty Company. The former 
company became (with the nominal exception hereinafter stated) 
rightless, propertyless and powerless; and the latter company was 
enlarged by the absorption of all that the former company surren- 
dered. The former disburdened itself of each and every obligation, 
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undertaking and relation, and the Guaranty Company absorbed and 
assumed them all. The Guaranty Company was authorized to issue 
new shares of stock in favor of the stockholdersof the Morton Com- 
pany in lieu of the shares of the latter surrendered and cancelled. 
But the Morton Company did not surrender its corporate existence. 
It was not dissolved, It remained a corporation, but for the single 
purpose and with the sole power of being sued or proceeded against 
upon and defending against causes of action alleged to exist against 
it atthe time of the merger. All the other powers bestowed upon 
it and which were evidenced by its certificate of incorporation and 
the statute law relating to it were by the merger transferred to the 
Guaranty Company. A corporation may exist though it possesses 
no property. A corporation may have a partial as well as a total ex- 
tinction, and a Legislature may enact that the merged corporation 
shall be extinguished by the merger, except in so far as the statute 
shall keep it nominally alive for a specified purpose. Our conclu- 
sion is that the Morton Trust Company does not exist within or as 
a part of the Guaranty Company, and the two are not iuentical. As 
a legal being, a corporate entity, it retained the one activity and 
power, and otherwise is non-existent. This conclusion has support 
in judicial decisions (Central Railroad & Banking Co. v. Georgia, 92 
U. S., 663; Keokuk & Western Railroad Co. v. Missouri, 152 U. S., 
301; Adams v. Yazoo & M. V. R. Co., 77 Miss., 194; Railroad Co. v. 
Georgia, 98 U. S., 359). It follows that the Guaranty Company can- 
not validly base its application for letters testamentary upon the 
ground that it is a continuation of or identical with the Morton Com- 
pany. For all the purposes of our consideration the latter ceased to 
exist when the merger was accomplished. 

This conclusion does not bring the diseussion toaclose. It was 
within the power of the Legislature to enact that a trust company, 
into which another trust company lawfully designateo as an execu- 
tor had been merged subsequent to the making and prior to the pro- 
bate of the will, should be the transferee of the privilege or right of 
being the executor. No constitutional provision forbids the enact- 
ment, and the entire legislative power of the people is vested in the 
Legislature, except as withheld by the Constitution of the State or 
restricted by the Federal Constitution. The effects of the enactment 
would not be in doubt. Applied to the case at bar, and assuming 
that it existed prior to the death of the testator, it would enable the 
Guaranty Company to trace to the will the designation and appoint- 
ment of itself as an executor and require the issuance of letters tes- 
tamentarytoit. The testator in making the will and appointing the 
executors wasand remained throughout the following years of his life 
subject to the relevant existing statutes. The right to make a testa- 
mentary disposition of property is not aninherent right; noris it a 
right guaranteed by the fundamental law. Its exercise to any extent 
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depends entirely upon the consent of the Legislature as expressed in 
theirenactments. It can withhold or grant the right, ana if it grants 
it, it may make its exercise and its extent subject to such regulations 
and requirementsasit pleases. It may declarethe rules under which 
the administration of the estate may be committed to executors and 
make compliance with them mandatory (Matter of Delano, 116 N.Y., 
486; Matter of Will of Fox, 52 N. Y., 530; United States v. Perkins, 
163 U.S., 625). A testator intends and must be deemed to intend 
the results which the operation of those rules produce. They effect 
the testamentary disposition and provisions as though embodied in 
the will; and in case the cited sections of the Banking Law provide 
that the merger of the Morton Company transferred to the Guaranty 
Company the right, privilege or interest, if any, which the designa- 
tion of it as an executor originated and thereby entitled the latter to 
the executorship, thus it was that the testator intended. 

In reading the sections we do not regard the intention of the tes- 
tator, but that of the Legislature. Their language is broadly and 
conspicuously comprehensive. The merger transferred to the Guar- 
anty Company ‘‘all and singular the rights, franchises and interests 
of” the Morton Company ‘‘in and to every species of property, real, 
personal and mixed, and things in action thereunto belonging,” 
and empowered the Guaranty Company to “ hold and enjoy the same 
and all rights of property, franchises and interests in the same man- 
ner and to the same extent” asthe Morton Company would if it ‘‘should 
have continued to retain the title and transact the business of’’ the 
Morton Company. This language means not only that every right, 
privilege, interest or asset of conceivable value or benefit then held 
by the Morton Company (except the right to be a corporation) should 
pass into and be absorbed by the Guaranty Company, but also that 
every right, privilege, interest or asset of conceivable value or bene- 
fit then existing which would inure to the Morton Company under 
an unmerged existence should inure to the Guaranty Company. 
Nothing appertaining to the Morton Company was to be lost, forfeit- 
ed or destroyed. 

The designation of the Morton Company as an executor created 
a privilege or an interest in the estate of the testator appertaining 
to that company. The privilege or interest was not complete or 
vested; it was incomplete, potentialandambulatory. Fromit undis- 
turbed until the testator’s death, issued the absolute interest of an 
executorship and the power to participate in the control and admin- 
istration of the testator’s estate and receive the legal fees and com- 
missions. That interest had no source of origin other than the will 
and the designation. The testator’s death did but complete and vest 
that which theretofore existed. It existed, although in an incom- 
plete, imperfect and dependent condition, from the making of the 
will and at the time the merger of the Morton Company was consum- 
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mated. Ignorance on the part of the Morton Company of its exist- 
ence did not affect it. Through it that company would have been 
an executor and entitled to the letters testamentary if it had ‘‘con- 
tinued to retain the title and transact the business of such corporta- 
tion.” The merger transferred it to the Guaranty Company and in 
effect substituted that company forthe Morton Company. The Guar- 
anty Company was entitled to hold and enjoy it even as would the 
Morton Company under an unmerged existence. By virtue of the 
statute, effective as a part of the will, the Guaranty Company was 
designated as an executor, and as such is entitled to receive the 
letters testamentary. 

For the reasons stated the order should be affirmed, with costs 
payable out of the estate. 

Cutten, Ch. J.; Werner, Hiscock and Cuasg, J J., concur; Gray 
and WitLarp Bart ett, J J., concur in result. 


Order affirmed. 
— 


THE NATIONAL ASSOCIATION OF CREDIT MEN TO MAKE A STUDY 
OF BANKING AND MONETARY PROBLEMS WITH A VIEW 
TO GIVING COMMERCIAL CREDITS A SAFER BASIS. 


After careful consideration, the National Association of Credit men has decided 
do all in its power to bring about a speedy reform in our banking and monetary 
system. 

The Association has set its hand to this task because the existing system is in- 
efficient and always fails in supporting commercial credit during periods of unusual 
strain, due in the first place to the inflexibility of banking reserves, and second to 
the absence of relation between the demands of commerce and our currency issues. 

The Association believes that if a solution is not found and put into effect, this 
country will again be visited by a direful period of waste such as characterized the 
panics of 1893 and 1907. 

The Association further believes that the enormous cost of the experience which 
the business men of the country paid during those years, should be sufficient to 
awaken all to the fact that a crisis such as we passed through then cannot possibly 
be prevented under our present banking and monetary system. 

As the basis of a change in our laws, there must be co-operation between banks 
and business men, this co-operation to be nation wide, so that every part of the 
country shall have its needful and legitimate banking facilities on absolutely safe 
lines. 

The Association will make persistent efforts to interest its great business mem- 
bership in this subject, with a view to drawing out expressions of opinion, and bring- 
ing about intelligent, well directed action. This is a service the National Associa- 
tion of Credit Men feels that it owes the business of the country which, to so large 
an extent, is based on banking credits. 





Modern Bankingand Trust Company Methods. 


WILLIAM McCHESNEY MARTIN, A. B., LL. B., 
Of the Mississippi Valley Trust Company, St. Louis. 


CHAPTER IX. 
The Office Force. 


In our second chapter we spoke of ‘‘ The Employe of a Financial In- 
stitution,’’ but it was from the standpoint of the employe himself. The 
effort was made there to discuss the qualifications and training necessary 
in order to make him a success in his profession. In this chapter we 
will consider the employe from the viewpoint of the bank or trust com- 
— THE CLERK AS NECESSARY AS THE OFFICER. 

In the first place the employe is just as necessary as the officer, with- 
out either the institution could not get along. Let the officer be miss- 
ing, and the bank-machine will begin to lose its direction, let the clerk 
be missing and the machine moves with a jerk. Dishonesty or care- 
lessness on the part of an employe brings the institution under criticism, 
therefore the selection of a proper office force is mostimportant. It has 
been stated that some presidents consider it of such seriousness that 
they will not delegate this duty to any 6ne else. It is a thing that the 
cashier, as a rule, has to take care of, but in a large institution it would 
seem that the amount of his work would nearly compel the delegation 
of this duty to an assistant. The better course would seem to put this 
responsibility on a vice president. 


ABILITY TO CHOOSE MEN. 


However, it is true that not toall men is it given to discern the char- 
acter and ability in others. Itisagift. Napoleon, masterful as he was, 
could never have accomplished what he did, had he not had the ability 
to select his marshals. The esvecial quality that made Pitt such a great 
premier of England was his knowledge of the capability of men. When 
the Heights of Abraham were to be scaled, he recognized in Wolfe, the 
soldier to accomplish the result and brought him from India to command 
the troops in Canada. Pitt's judgment was confirmed, he had found the 
man who could outgeneral Montcalm. 

This faculty or rather gift, which enables a man to choose either a 
general or even a caddy on the golf links successfully, enables him to 
select the proper help in a bank, or for any other purpose, and to this 
man should be given the responsibility of hiring employes. If he is 
vice president of a large institution, it seems to the writer, that it is 
fortunate, for as an executive officer he has sufficient position and author- 
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ity, and can be relieved:of enough detail to enable him to handle the 
office force properly. However, in one institution the president may be 
the best fitted, in another the cashier, and in still another an assistant 
cashier may have the gift and none of the higher officers possess it. It 
is a thing that can only be discovered through experience, and when the 
man is discovered, it is worth while to relieve him of sufficient of his 
duties to enable him to take the responsibility of the office force. 


LEADERSHIP NECESSARY. 


But he must have something more than the ability to choose men, 
he must have the quality of leadership. It is fortunate that these two 
endowments generally go together. He should be able to win and hold 
the respect of the men under him ; he should be free from pettiness and 
firm yetkind. He must be unquestionably fair, for he will have to bear 
the brunt of all complaints as to compensation, whether voiced by actual 
protests, or the lack of cheerfulness in work. In many ways his posi- 
tion, though important, is not enviable. 


FINDING THE MAN. 


A position is open, how is it filled? Some institutions, unless they 
know of a man, make it a rule to advertise in the want columns of the 
daily newspaper setting out the qualifications desired, and requiring 
that all answers be in the applicant’s handwriting. Of course the name 
of the institution is not mentioned in the advertisement. From the 
answers those can be chosen whose handwriting shows the man to be 
capable of work on the books and the very expression of the letter and 
what it does or does not contain, gives a fair idea of the man’s exper- 
ience and fitness. A personal talk with the writers selected easily shows 
which, if any of them, can do the work, and is capable of development. 
I have known some most execellent men secured by this method which 
we may calla blind advertisement. There are some who claim that by 
not letting it be generally known that a place is open, the danger is ob- 
viated of a director or stockholder bringing forth a candidiate whose sup- 
posed “‘pull’’ combined with a possible—they say probable—lack of 
ability—makes it necessary to put up with inferior work or else by dis- 
missing such a man create an embarrassing situation. 


THE APPLICATION. 


When a likely man is secured by whatever method, most financial 
institutions make him either write a formal letter of application or fill 
out an application blank. The purpose of this is to have something defi- 
nite about him in the files. When this is done, after a personal con- 
ference with the officer in charge of employes, he is put towork. This 
personal inspection is treated by some institutions in a most serious way. 
Iknow of one instance where the applicant was kept in the officer’s pres- 
ence from nine o’clock in the morning until fourinthe afternoon. Hewas 
requested to answer the telephone, and at the noon hour taken to lunch, 
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probably to see if he was accustomed to things. This man was wanted 
for a special kind of work. 
THE BOND. 

It is probably a rule with most institutions, and it should be with all, 
to keep all of their employes under bond, the minimum amount being 
generally five thousand dollars. The premium is generally paid by the 
institution. When the man commences work he is given an application 
for a bond to fill out. A copy of this application is kept on file and gives 
detailed information about the man’s relations, habits of life,and so forth. 
When the bond company makes the bond the bank can be sure that its 
investigation was satisfactory. With this letter of application for the 
position and this application for the bond, it would seem that the in- 
stitution should have all the information it desires. 


THE APPLICATION BLANK. 


However, some large institutions have a regular form of application 
blank, which all employes must fill out before being employed. As a 
a guide to the prospective bank clerk, to show him what information he 
will be expected to give, and also as a form to the institution that may 
be thinking of adopting such a system, the following application blank 
is given in full. - I understand this same form with only minor modifica- 
tions is used by institutions in New York, Chicago and St. Louis. 

THE NATIONAL BANK OF PROGRESS. 
Information and Instructions to Applicants for Employment. 

1. Full and satisfactory answers in your own hand writing must be made to 
every question on the following pages. 

2. Applicants who have had previous employment will be required to give a 
complete statement of the positions held, giving names and addresses of former 
employers. 

3. Applicants who have not had previous employment are required to give the 
name of the school last attended, to state grade attained, and give names of principal 
and last instructor. 

4. E nployes are required to give a guarantee bond in a surety company named 
by the bank and for a sum which is deemed sufficient, the expense being borne by 
the Bank. 

5. Permission to file an application does not imply that the applicant will be 
eventually engaged, even though every requirement has been complied with. When 
the Bank requires services of the character offered, the application will be considered 
in competition with others on file. 

6. All appointments to positions in the Bank are to be on trial for two months. 
If at the end of that time, or sooner, it is found that an employe is not adapted to 
bank work, or not likely to prove useful, he may be discharged without further reason. 


APPLICATION FOR EMPLOYMENT. 


| RRS EE . + 
History, Family Connections and References. 
MS nas do adn ters ties. 64 w%« Kean MIND 7, Soo elke desu esse eee 
(Give name in full) (Give street number, and city or town..) 


When and where were you born? Date, ............,18.. Place, 
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If father, mother, brother, or other near relatives are living, give below their 
name, addresses and occupations; also indicate the relationship thus—‘‘f” for 


father, ‘‘m ” for mother, etc. How long at present 
Name. Address. Occupation. address. 
Are you single, married or divorced? ........... If married how many are 
in the family? ........ 
State whether any persons are dependent on you for support. How many?........ 
Do you live with your parents? .......... If boarding state how much per week 
it costs you? ........ 


State whether you have any income other than your salary ? If so, how much, and 
eee 5c oe Ac Oeing bs sanguin sss ruRane anya se cees 


Do your parents own or rent their home? ........ Do you own or rent your resi- 
| eae 

Have you ever engaged in business on your own account? If so, state when and 
where, and the reasons for discontinuing same ..............62-0200+00000: 

Have you a savings account ? If so, state when and where opened .......... 
Give date last deposit 

Have you ever been financially embarrassed ? If so, state full particulars, and what 
settlement was made with your creditors... ..... 2... 0... cece cece cece 


Have you any private debts, judgments against you or other liabilities or obligations 


of any kind? If so, state nature fully and amount....7...........-.....--. 
Have you ever applied fora guaranty bond ? If so, with what company, for what 
amount, and were you accepted ? ............... a spe AE oe eye 


Give the names and addresses of three persons not related to you, with whom you are 
acquainted and to whom you can refer as to your character, habits ard ability ? 


REFERENCES. 


Name. Address. Occupation. 


EDUCATION. 


What school (not business college} did you last attend? ............-.....-5005- 
Cree eee Bee ead cclks Aaa aana + 40s i nalne ne san 


What was the highest grade you attained 7... 2.2... cece cect et eee eenee 
Name schools from which you graduated ............... 0. ce cee cece ee eee ee eee 
What language do you speak and write ?..... 2... cee cee cee ee eee cence eens 


What business college have you attended ? ...............-ee ee eu eee 
og | eee ee 
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State by whom you have been employed, and in what positions. Do mot omit the 
name of your last employer. 


Date. Position * 
From. to. Name of firm or co. Address. Business. held. 


ee ee ee I I ono ak os idea cents ecncenn dens whon saben 


If not now employed, why did you leave your last employer? (State the reasons 
RR erry Far? © See err Fired ees ere ee 


What anlary Gi pow COGGIG6 Enso. oo eee ete cc te evens 
Were you ever discharged from any position ?................. cc cece cee ceeees 
If so, for what reason ? (State full particulars.) 

HABITS. 
en NS i So kia 6 hae ca baa cna ses 
If so in what ways and to what extent ? .................. 


er UN ee I Go. ook ices an > 4 siehad nw ahealce wee we gerccet ceekwemien se 


OS: PO NS SR NE oe nin os Nae awake cows bent ees 
Are you in debt, if so how much and for what reason ? 


Have you ever gambled or played cards for money? ..................00005 
Have you ever ‘‘ played the races” or speculated in any way ?................... 
Have you any tastes or habits extravagant in proportion to your means?........... 
Have you always lived within your income? «2... 2... . ccc. ccececcccecccssecens 
In what forms of recreation and amusement do you find pleasure ?................ 
Where and how do you spend your evenings and Sundays?..................5. 
Are you a member of any church, secret society, club or association of any kind ? 
Se II 5 5.5 -s:5:5's 03.05 14S DRE NORS Dango sgh lae ds Vas ee eae al 
HEALTH. 
What is the general condition of your health ? ........... cc. cece ecw eee eeee 
Have you an inherited tendency to diseases of the lungs or of the nervous system ? 
Are your eyes weak or imperfect ?........ Is your hearing defective? ............ 
Have you any disorder that might be made worse by close confinement in an office or 
ih wa Sia Pe IE GIT os oo '5i0 is 5 560 kg Vas een Saas Hee PRR 


REMARKS. 


State what qualifications or talents you possess, if any, which especially fit you for 
gf OT PE Pee re PTT POSE ree oe eee ere 


To the Cashier of the National Bank of Progress: 

Dear Srtr:—I hereby affirm that my answers to the foregoing questions are true 
and correct and that I have not knowingly withheld any fact or circumstance that 
would if disclosed, affect my application unfavorably. 

In event my application is approved, I promise obedience to my superiors, and 
cheerful compliance with all established rules and regulations. I also promise to 
devote my entire time, energy and ability to the exclusive service of the Bank. 

Yours respectfully, 
iis eso waeeb ered kaw ea ees , Applicant. 
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Leave this Space Blank, 
Application: 


Family, etc 

References 

Education 

Experience. . . 

ALR a Panne vers Pe: corer eee 
Health 

Comment 


This application is printed on paper eleven inches by eight and a 
half inches in size. To prepare for the files, it is folded lengthwise 
three times, so that, for ready reference, appears on the back of the 


folded paper the syllabus as above given. 

It is not to be inferred from the above that the employe of a financial 
institution is expected to be a saint. What is required is that he be a 
truthful, honest, wholesome man, who can be relied on. The very 
answers to some of these questions may prove a good index to truthful- 
ness and honesty, for the probable frailties of mankind are as well 
known to the bank as to any other center of human endeavor. 

(The balance of this chapter will be concluded in the December number.) 


—r 
TWO NAME ACCOUNTS. 


Among the most troublesome accounts to banks nowadays, are deposits in two 
names, known as joint and trust accounts. Notwithstanding this fact, deposits in 
these forms have become exceedingly popular in recent years; presumably due in 
m ost instances to the desire of many people to avoid making a will and yet retain 
their money, subject to their own control during life. 

For the protection of banks that receive this class of deposits, we recently pub- 
lished a book setting forth the statutory and adjudicated law on the subject. 

Mr. E. D. Hulbert, Vice President of the Merchants Loan & Trust Co. of Chi- 
cago, says of the book: ‘‘I take pleasure in saying, that I think your book entitled 
** Bank Deposits” is one of the most valuable books for bank reference that has been 
put out for some time, The questions relating to joint, alternate and trust deposits 
are among the most vexatiqus that ever come up to a bank officer, and your book 
comes the nearest to solving them, of anything that ] have seen.” 

Itis sent post paid to any address in the United States for $3. 





THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO 
BANKS AND BANKING TRANSACTIONS. 
BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


Ill. OFFICERS AND AGENTS OF BANKS. 


§ 58. Right of Director to Inspect Books. 
$59. The President’s Authority. 

§ 60. President's Authority to Conduct Bank’s Litigation. 

§ 61. President Without Authority to Dispose of Bank’s Property. 
§ 62. Liability of President. 


§ 58. Right of Director to Inspect Books. The right of a directur 
of a bank or other corporation to inspect the books of the corporation 
stands upon a somewhat different footing than does the right of a stock- 
holder to make such an inspection. There are many cases in which it 
is decided that the right of a stockholder to examine the books and papers 
of the corporation is not absolute, but rests in the sound discretion of 
the court, and that the courts will not exercise their discretion in favor 
of a stockholder where it appears that the real object of the stockholder 
is to injure the corporation or that permission to make an inspection is 
not necessary to the protection of his rights. The right of a director in 
this regard is absolute. 

The right of a director to inspect the books of his company came up 
in the case of People v. Central Fish Company, 117 N. Y. App. Div. 77, 
where it was said: 

‘‘ The rule which is applicable to a stockholder is not applicable toa 
director. The duty of a director is to direct, and if he neglects that duty 
he is certainly guilty of a moral wrong, if not a legal one. To perform 
that duty intelligently it is essential that he should keep himself inform- 
ed as to the business and affairs of the corporation, and as to the acts of 
its executive officers, and in order to keep himself so informed he has 
the unqualified right to inspect its books, records and documents. All 
that he need show to entitle himself to an inspection is that he is a di- 
rector of the company; that he has demanded permission to examine 
and that his demand has been refused. It is of no consequence that the 
Relator was put into the board of directors to represent a certain inter- 
estinthe company. That fact lessens neither his obligation norhis rights. 
If the company by its plan of organization has so contrived that it is pos- 
sible that a hostile director may become a member of the board, that 
does not affect the general rule as to the rights and duties of a director. 
If the hostility assumes such a shape and goes to such an extent as to 
justify his removal from the office, the law has provided a method by 
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which that end can be accomplished, but so long as he remains a director 
he cannot be denied the rights appertaining to the office.’’ 

So, it appears, a director of a bank has a right to inspect the books 
of the bank by virtue of the office which he holds. Not only has the 
director a right to make such an inspection but, as to some of the books 
of the bank it is his positive duty to inspect, so that he may be in- 
formed as to what is going on in the bank. It is a duty which he owes 
himself, as well as the bank, and one which he will perform if he is 
anxious to avoid personal liability, which is likely to follow gross ignor- 
ance as to the affairs of the bank. 


59. The President's Authority.—In considering the authority of the 
president of a bank it must be remembered that the president is usual- 
ly a member of the board of directors and has certain authority by vir- 
tue of that fact. As president his inherent authority is small. Norule 
can be stated which will cover allcases. In each instance when the au- 
thority of the president becomes an issue, the question has to be de- 
cided on facts presented. There is conflict among the decisions and the 
fact that a bank president has been held to have certain authority by 
the courts of one state does not signify that he would be accorded simi- 
lar authority by the courts of another state. 

What has been said refers to the inherent or implied powers of the 
president, those which automatically attach to the office which he holds. 
But, whatever the inherent powers of the president may be, he frequent- 
ly exercises very broad powers with the consent of the directors. 

If the president of a bank is paid only a nominal salary, and is ex- 
pected to devote only a portion of his time to the business of the bank 
he will not be deemed to possess all the authority of the cashier, in whom 
is ordinarily vested the active management of the monetary affairs of 
the bank. The president may however, be authorized by the directors 
to do anything within the authority of the bank’s charter and the ‘‘ modern 
tendency, and probably prevailing custoni in banking, is to make the 
president the active manager, as well as the responsible head, of all the 
affairs of the bank, subject to the control of the directors ; and because 
of the extraordinary responsibility thus placed upon them, bank presi- 
dents are paid large and remunerative salaries. Owing to the diversity 
of opinion expressed by the courts of last resort of the several states as 
to the authority of appertaining to the office’s of president and cashier, 
itis sometimes difficult to determine their respective powers and duties.’’ 
Boyd's Executor v. First National Bank, 128 Ky. 468, 108 S. W. Rep. 
360. In this case it is said that the weight of modern authority is to 
the effect that the president of a bank has, in addition to the power to 
employ counsel and conduct the bank’s litigation, authority to borrow 
money, indorse and transfer the bank’s paper, assign and foreclose a 
mortgage, take collateral security for a loan, receive a deposit and issue 
a certificate of deposit therefor, receive payment of money and other 
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obligations due the bank, assign security to a public depositor, acknowl- 
edge a claim barred by the statute of limitations, remit judgment in 
favor of the bank on a sufficient consideration, renew a debt and offer a 
reward. 

In Boyd’s Executor v. First National Bank, 128 Ky. 468, 108 S. W. 
Rep. 360, it was held that a bank president could agree that interest 
would be paid on a particular deposit, and that a bank was liable on such 
an agreement made by its president. 

§ 60. President’s Authority to Conduct Bank’s Litigation.—The 
presidentof a bank has authority to employ counsel and manage the litiga- 
tion of the bank in the absence of any order of the board of directors de- 
priving him of that power. Citizens’ National Bank v. Berry, 53 Kans. 
696,37 Pac.Rep.131. “Indeed, it isa singular fact,’’ says Mr. Morse, in 
his work on Banks and Banking, § 143, ‘‘that the entire collection of 
judicial authorities justifies the enunciation of only one act as falling 
within the properly inherent power of the president. This solitary 
function is to take charge of the litigation of the bank. There is no 
question that this matter belongs to him by virtue of his office. He may 
institute and carry on legal proceedings to collect demands or claims of 
the bank. He may appear, answer and defend in suits against the bank. 
He may retain and employ counsel on behalf of the bank.’’ 

But it has been held that the president of a bank has no power, mere- 
ly because of the office which he holds; to retain special counsel in ad- 
dition to the attorneys regularly employed by the bank, without the 
sanction or ratification of the board of directors. Pacific Bank v. Stone, 
121 Cal. 202, 53 Pac. Rep. 634. 

§ 61. President Without Authority to Dispose of Bank’s Property.— 
The property of a bank cannot be sold by the president, acting by vir- 
tue of his office alone, and without the authority of the board of direct- 
ors. Norcan sucha sale be made bythecashier. Greenwalt v. Wilson, 
52 Kans. 109, 34 Pac. Rep. 403. 

Neither the president nor the cashier of a bank*has authority, by 
virtue of his office, to sell the safe of the bank. Asher v. Sutton, 31 
Kans. 286. The plaintiff in this case claimed that the safe had been 
transferred to herin settlement of a debt of $300. The defendant was the 
sheriff and he claimed the safe by reason of the fact that he had levied 
upon it under an execution issued by him. The document transferring 
the safe to the plaintiff was signed by the president and cashier of the 
bank and it was contended that neither of these officers had power to 
sell the safe and that, therefore, the bill of sale was invalid. In finding 
against the plaintiff the court said: ‘‘In this case the finding of the 
court is, that the president and cashier made and executed the bill of 
sale without any authority or direction from the directors. The mere 
fact that they had conducted the business of the bank gave them no au- 
thority to make the sale: As these officers had no power to execute the 
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bill of sale, and as it was not claimed that the board of directors ever 
ratified their act, the plaintiff below was not the owner of the safe at the 
the time of the commencement of her action.’’ 

In holding that a bank president has no authority to sell the prop- 
erty of the bank, the Supreme Court of Nebraska, in the case of First 
National Bank v. Lucas, 21 Neb. 280, 31 N. W. 805, said: ‘‘Ordinarily 
the authority of the president of a bank, as such, is very much limited. 
He may bring an action at law and employ counsel for the purpose of 
protecting the rights of the bank, but he is not its executive officer, nor 
has he charge of its moneyed operations. He has no more power of 
management, or disposal of the property of the corporation, than any 
other member of the board of directors.’’ 

In Leggett v. New Jersey Mfg. Co., 1 N. J. Eq. 541, it was held 
that the president and cashier of a bank had no authority, inherently 
attached to their offices, to execute a mortgage in behalf of the bank. 
In this case the witnesses, who were examined, gave a lamentable ac- 
count of the manner in which the affairs of the bank were managed. 
There was a board of directors appointed annually, but they paid little 
or no attention to the interests of the bank. In fact some of them did 
not know of their appointment. They had no stated or fixed times for 
meeting and when they did meet no record was kept of their proceed- 
ings. For atime the entire management of the bank was committed 
to the president and cashier. The principal business was transacted 
by the cashier, and in difficult cases, he conferred with the president. 
But this condition of affairs was held not to extend the actual powers of 
the president and cashier. 

“‘T think it quite clear,’’ said the court, ‘‘that the president and cash- 
ier, as such, had no power to execute in the name and in behalf of the 
corporation, the instruments in question. Their authority, although ex- 
tensive, has limits. It may extend to all the ordinary, and even extra- 
ordinary financial operations of the company; but it can, by no pre- 
sumption, be taken to include the right to execute a conveyance of real 
estate.’’ 


§ 62. Liability of President. The president of a bank may be held 
liable to the bank for any loss which is suffered by the bank as the re- 
sult of negligence on the part of the president in the performance of his 
duties. The duties performed by the president differ in different banks. 
In some banks the entire management is practically in the hands of the 
president, while in others the opposite extreme is met and the presi- 
dent does little more than bear the title to his office. But, whatever the 
duties cf the president may be, whether great or small, he is required 
to devote himself conscientiously to their performance. In all transac- 
tions in which he represents the bank he must serve the interests of 
the bank and must not use the authority which is vested in him for the 
benefit of his friends, his relatives, or any party other than the bank. 
If he fails in his duty the bank may hold him responsible. 





THE LAW OF BANKING. 965 


The defendant, in the case of Seventeenth Ward Bank v. Smith, 51 
N. Y. App. Div. 259, was the president of the plaintiff bank. Acting 
in that capacity he loaned the bank’s money to certain individuals 
without complying with a statutory requirement that no such loan be 
made without taking collateral worth at least ten per cent. more than 
the amount of the loan. The action was brought upon the theory that 
the defendant was negligent in not using proper care in determining the 
value of the securities upon which the loan was made and it was sought 
to recover from the defendant the amount which the bank lost in the 
transaction. It was held that, if the president was negligent in ascer- 
taining the value of the collateral before making the loan, he was liable 
to the bank for the loss sustained. A verdict against the defendant, 
however, was reversed upon appeal for the reason that the trial court 
refused to admit certain evidence which was properly offered on behalf 
of the defendant. 

In Lawrence v. Stearns, 79 Fed. 878, the action was commenced by 
the receiver of a bank, which had closed its doors, against the former 
president of the bank for the purpose of recovering from the defendant 
the damages resulting from an alleged breach of his trust in carrying 
out the duties of his office. It appeared that the entire management of 
the bank was in the hands of the defendant. The defendant made loans 
of a large share of the bank’s capital to a nephew, with knowledge that 
the securities pledged for the loan were of such a character as to be 
likely to depreciate in value. It was held that because of such negligent 
mismanagement the defendant was liable for the loss resulting from the 
transaction. 

Where the president of a national bank advised and procured a loan 
to be made by the bank to a minor, payment of which could not be 
enforced, it was held that the president was liable to the bank for the 
amount of the loan with interest at the legal rate. Brown v. Farmers’ 
& Merchants’ Nat. Bank, 88 Tex. 265, 31 S. W. Rep. 285. And where 
the president of a bank allowed a customer to take a bill of lading 
which had been deposited as security for an indebtedness to the bank, 
that the customer might compare it with his books, it was held that the 
president was liable to the bank for a loss caused by the customer’s 
failure to return the bill of lading to the bank, notwithstanding a cus- 
tom among banks to allow securities to be taken by customers for in- 
spection and comparison with their books. Citizens’ Bank v. Wiegand, 
5 Wkly. Notes Cas. (Pa.) 12. 

In Jones v. Johnson, 86 Ky. 530, 6 S. W. Rep. 582, it was held 
that, where the president of a bank was a mere figurehead and the di- 
rectors drew no salary, they were not liable for discounting notes, which 
subsequently proved worthless, it appearing that they acted in good 
faith in making the discount. \ 

Kalb v. American National Bank, 21 Ohio Cir. Ct. 1, 11 O. C.D. 
437, was an action against cashier and vice president, for $18,000 lost 
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from vaults, through the alleged negligence of the defendant officers. 
On the 24th of December, 1898, the defendants had in their custody a 
sum in excess of $18,000. The bank was fitted out with a vault and 
safe and strong box in which to keep its money and other valuables. 
The vault was equipped with an outer and inner steel door which had 
combination locks and a time attachment. The defendants swore that 
the money in question was securely locked when they left the bank on 
December 24th, and that all the devices, provided by the bank for the 
safety of its money, were put in proper order. Two days, Sunday and 
Monday, intervened between December 24th and the next business 
day. On Sunday no less than four witnesses were inthe bank and they 
testified that the door of the vault was closed up to four o’clock of that 
afternoon. On Monday morning about seven o’clock the janitor discov- 
ered that the outer door of the vault was open and further investigation 
disclosed the fact that the inner door of the vault and the safe and strong 
box were unlocked and that all of the money had disappeared. The outer 
door of the vault, though open, was locked, and the time lock was run- 
ning and had about four hours yet to run at the time the janitor appear- 
ed upon the scene. 

Experts, skilled in the art of manufacturing of vaults and safes, and 
learned in the construction of combination locks and time devices, tes- 
tified that had the defendants taken the precautions which they swore 
they did take, without force, no human hand could have reached the 
money for thirty-six hours after the time lock on the outer door of the 
vault was started. ‘‘And so the evidence,’’ said the court, “‘presents 
a physical impossibility upon one side, and the assertion of a fact upon 
the other. They cannot harmonize ; they cannot exist together, and 
that they did not, the open door and the absence of the money bears wit- 
ness.’’ 

The jury concluded that the defendants were mistaken in their as- 
sertion of fact and found a verdict against them in favor of the bank for 
the amount of the loss sustained by the bank. In affirming the verdict 
appellate court said: ‘There can be no doubt that the officer of an in- 
corporated company, entitled as against everybody, to the care and con- 
trol of its assets, and who accepts thet service and employment, while 
he may not be an insurer, yet when his duties are set and determined 
for him, in the accomplishment of that service, and the manner prescrib- 
ed, and the place fixed, and the wherewithal provided by which he may 
safely perform that engagement, he is held to the exercise of such care to 
affect it as an ordinarily prudent man under the same or similar circum- 
stances would exercise. And if he fails in this, and loss directly re- 
sults from such failure, he must make good the injury which his neg- 
ligence has thus occasioned.’’ 

(To be Continued.) 
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question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


CONSTRUCTION OF MASSACHUSETTS BANKING STATUTES. 


Editor Banking Law Journal. Boston, August 23, 1912. 

Dear Sir:—Section 34, Chapter 116, Revised Laws of Massachusetts, reads in 
part as follows : 

- ‘The total liabilities of a person, other than towns or cities, for money bor- 
rowed, including in the liabilities of a firm the liabilities of its several members * * 
shall at no time exceed one-fifth of such amount of the capital stock of the corpora- 
tion as is actually paid up. + *” 

1. In your opinion does this section limit the liability of a corporation to a 
Massachusetts trust company to one-fifth of the paid-up capital ? 

2. In your opinion would a loan to John Smith of one-fifth of the paid-up capi- 
tal, and a loan to James Smith of one-fifth of the paid-up capital, be illegal if the 
two brothers were deing business under the name of Smith & Co., partnership ? 

3. Section 2 of Chapter 520 of the Acts of 1908 provides that deposits in the 
savings department of a trust company in this State shall be invested ‘‘in accord- 
ance with the statutes governing the investment of deposits in savings banks.” 

The eight subdivision of Section 68 of Chapter 590 of the Acts of 1908 pro- 
vides that the total liabilities ‘‘of a person, partnership, association or corporation, 
for money borrowed upon personal security, including in the liabilities of a partner- 
ship or company not incorporated the liabilities of the several members thereof” 
shall not exceed five per cent. of the bank’s deposits and income. 

In your opinion, which law determines the amount of the liability in the sav- 
ings department of a Massachusetts trust company : Section 34 of Chapter 116, Re- 
vised Laws, which is the general trust company act ; or, the eighth subdivision of 
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Section 68 of Chapter 590 of the Acts of 1908, which is the general savings bank law ? 
Section 2 of Chapter 520 of the Acts of 1908, the law that requires the savings 
de posits in trust companies to be invested in accordance with the statutes govern- 
ing the investment of deposits in savings banks, having been enacted later than 
Chapter 116 of the Revised Laws, there appears to be some confusion here, and 
your opinion will be appreciated by many of the Massachusetts trust companies which 
have savings departments. Yours truly, Boston. 


Answer:—1. Whether or not section 34 of chapter 116 of the Re- 
vised Laws (1902) of Massachusetts limits the liability of a corporation 
to a Massachusetts trust company to one-fifth of the paid up capital of 
the trust company depends upon the construction to be given to the 
word ‘‘person’’ as used in the statute referred to. 

In our opinion the word ‘‘person’’ as used in this instance is intend- 
ed to include corporations. The general rule of statutory construction 
is that the word ‘‘ person’’ embraces in its meaning both natural persons 
and artificial, such as bodies corporate. This has been so held in hun- 
dreds of decisions throughout the United States. This rule has been 
applied to acts relating to attachments in which the word “‘ person’’ ap- 
pears and to statutes relating to taxation and revenue. It is held that 
a corporation is a person within the meaning of that word, as used in 
the fourteenth amendment to the Constitution of the United States, pro- 
viding that no state shall deny to any person the equal protection of the 


laws. A corporation is also a person within the meaning of the consti- 
tutional provision declaring that no person shall be deprived of his pro- 
perty without due process of law. 

There are statutes which contain the word ‘‘ person’’ and which are 
held not to apply to corporations, notably criminal statutes. But, so 
general is the rule of statutory construction which interprets the word 


‘ 


‘ person’’ to mean incorporated bodies as well as individuals, that mafly 
of the states, in fact nearly all of them, expressly provide by statute 
that the word ‘‘ person’’ shall include corporations. Massachusetts 
has such a statute, namely chapter 8, section 5, subdivision 16, of the 
Revised Statutes, (1902). The provision reads as follows: ‘‘ The 
word ‘person’ may extend and be applied to bodies politic and cor- 
porate.’’ 

If anything further were needed to support the answer given to this 
question, then it may be found in the very words of the statute itself. 
The statute uses the words “‘ person, other than towns or cities.’’ By 
thus expressly excluding towns and cities, the statute impliedly includes 
private corporations. 

There can be no doubt that this statute prohibits Massachusetts trust 
companies from making a loan to a corporation contrary to the provi- 
sions of the act. 

That there may be no misunderstanding as to the effect of the pro- 
vision under consideration, we quote it in full: 

‘“The total liabilities of a person, other than cities or towns, for 
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money borrowed, including in the liabilities of a firm the liabilities of 
its several members, to such corporations (trust companies) having a 
capital stock of five hundred thousand dollars or more, shall at no time 
exceed one-fifth part of the surplus account and such amount of the capi- 
tal stock as is actually paid up, and to any other such corporation shall 
at no time exceed one-fifth of such amount of the capital stock of the 
corporation as is actually paid up; but the discount of bills of ex- 
change drawn in good faith against actually existing values, and the 
discount of commercial or business paper actually owned by the person 
negotiating it, shall not be considered as money borrowed.’’ 

2. Under this provision a loan to John Smith of one-fifth of the paid 
up capital, and a loan of the same amount to James Smith, the two 
Smiths constituting a partnership, would be illegal. The statute does 
use this clause “‘ including in the liabilities of a firm the liabilities of its 
several members,’’ and does thus imply that, unless there is a loan to 
the partnership, as such, loans made by a trust company are not gov- 
erned by this section. But, if each of two members of a firm could bor- 
row the limit allowed by the statute to be borrowed by the firm itself, 
and if both loans were made for the benefit of the partnership, it is ap- 
parent that it would be very easy in this manner to violate the spirit of 
the statute, while technically living up to the letter of the provisions. 
While I do not find that the statute has been construed in this particu- 
lar by the courts of Massachusetts, it is a general rule of statutory con- 
struction that a statute will not be given a meaning which will permit 
the obviotis intention of the legislative body in enacting the statute to 
be contravened. It may be that a trust company might, under this pro- 
vision, loan the maximum amount to each of the members of a partner- 
ship, the loans being, not for the benefit of the partnership, but for the 
benefit of the individual partners, without violating the statute. 

3. Under the statutes of Massachusetts loans made by the savings 
department of a trust company are governed by the provisions of chapter 
590 of the savings bank law, because section 2 of chapter 520 of the Acts 
of 1908 expressly provides that they shall be so governed. This section 
takes the place of the earlier statute, section 34 of chapter 116 of the 
Revised Laws (1902), and repeals it in so far as it is inconsistent with 
the act of 1908. pa Pe LEO 

LIABILITY OF CORPORATION ON NOTE SIGNED BY OFFICER. 
Editor Banking Law Journal. SEATTLE, WasuH., August 26, 1912. 

Dear Sik:—Will you kindly give your opinion as to the liability of a corpora- 
tion on a note wherein the corporate name is stamped thereon, and an officer of the 
corporation signs in the following manner : 

Johnson-Smith Co. 


E. P. Howard, V. P. 
Could this note be enforced against the corporation, or would it be the note of 
E. P. Howard, if it were shown that Howard was an officer of the corporation, that 
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the proceeds of thenote went to the credit of the corporation, and that no resolution 
had been passed authorizing the making of the note? Yours truly, Secretary. 


Answer:—The note set forth above is binding upon the corporation 
only and not upon the officer. This statement has reference merely to 
the form of the instrument, and not to the circumstances under which it 
was issued. In support thereof we cannot do better than quote the sec- 
tions of the recently published BANKING LAw JOURNAL Digest, covering 
this question. They are as follows: 


§ 143. Officers executing corporate notes held not personally liable. 

Where the name of a corporation is signed to a note, followed by 
the names of the officers, signing it with their official designations, the 
note binds the corporation and not the officers, though the word “‘ by’’ 
or ‘‘ per’? isnot used. Bean v. Pioneer Mining Co., 66 Cal. 451; Miers 
v. Coates, 57 Ill. App. 216; Castle v. Belfast Foundry Co., 72 Me. 167 ; 
Draper v. Mass. Steam Heating Co., 87 Mass. 338; Reeve v. Bank, 54 
N. J. L. 208. 24B.L. J. 264. 

A corporation note signed ‘‘The Kansas City and Olathe Electric Ry. 
Co., Wm. Lackman, President, D. B. Johnson, Secretary,’’ does not 
render the officer whose names appear thereon personally liable. West- 
ern Grocer Co. v. Lackman, 75 Kan. 34, 88 Pac. Rep. 527. 24B.L. 
J. 368. 

A note executed toa bank recited ** we promise to pay,’’ etc., and was 
signed ‘‘ Omaha Coffin Mfg. Co., C. A. Claflin, Pres., S. L. Andrews, 
Sec.’’ Held: The note is the note of the Omaha Coffin Manufacturing 
Company, and not the joint note of the company, Claflin and Andrews. 
American National Bank v. Omaha Coffin Mfg. Co., 1 Neb. (Unoff.) 
322, 95 N. W. Rep. 672. 20B.L. J. 604. 

A note reciting ‘‘ we promise to pay’’ and signed *‘ The A. W. Co.”’ 
under which is the name “ D. B. A.’’ Prest., is the note of the corpora- 
tion alone, and not the joint note of the company and A; and the latter 
is not personally liable thereon. Aungst v. Creque, 72 Ohio 551, 74 N. 
E. Rep. 1073. 22 B. L. J. 773. 


N 144. Officers executing corporate notes held personally liable. 

Where an officer of a corporation signs his name to a note, intended 
to bind the corporation only, the adding of the officer’s title to his sig- 
nature as ‘’ John Smith, President,’’ does not relieve the officer from 
individual liability. McClure v. Livermore, 78 Me. 390; Hayes v. 
Brubaker, 65 Ind. 27; Davis v. England, 141 Mass. 587; Robinson v. 
* Kanawha Valley Bank, 44 Ohio St. 441; Tilden v. Barnard, 43 Mich. 
376. 24B.L. J. 260. 

Where two officers of a corporation signing a note, added to the words 
‘* President’’ and ‘‘ Treasurer’’ to their signatures, they were held per- 
sonally liable to a bank, which discounted the note, the bank not being 
informed that the note was intended to create a corporate liability only. 
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First National Bank v. Wallis, 150 N. Y. 455. 26 B. L. J. 497; 27 B. 
L. J. 683. 

Where a note had the name ‘‘ Ridgewood Ice Co.’’ on the margin 
and was signed, “‘John Clark, President, E. H. Close, Treasurer,’’ 
it was held that Clark and Close were personally liable on the note to a 
bank which had discounted it for the payee before maturity. Casco 
Nat. Bank v. Clark, 139 N. Y. 307 ; see also Merchants Nat. Bank v. 
Clark, 139 N. Y. 314. 26B.L. J. 497; 27 B. L. J. 681. 

Although a person signing a note writes the word “‘ President,’’ 
‘““Trustee,’’ or some similar word after his signature he is personally 
liable. Williams v. Second Nat. Bank, 83 Ind. 237. 17 B. L. J. 230. 

A note signed ‘‘ William H. Butler, President, H. M. Glidden, Sec- 
retary,’’ though intended to bind a corporation of which the parties sign- 
ing were officers, renders the parties signing, personally liable. Daniel 
v. Buttner, 38 Wash. 556, 80 Pac. Rep. 811. 22 B.L. J. 512. 

Where a corporate note was signed by the president and secretary, 
who added their official titles to their signatures, they were held liable 
personally on the note and were not permitted to introduce evidence to 
show that it was intended to bind the corporation only. San Bernar- 
dino Nat. Bank v. Anderson, Cal., 32 Pac. Rep. 168. 24 B.L. J. 258. 

Where the president and secretary of a corporation signed a note, in- 
tended to be acorporate obligation, merely adding ‘* Pres.’’ and ‘‘Sec’y,’’ 
after their signatures, they were held individually liable to the payee. 
Brunswick etc. Co. v. Boutell, 45 Minn. 21. 24 B.L. J. 258. 


§ 145. Evidence admissible to fix liability on corporate note signed by 
officer. 

Where an officer of a corporation signs a note, intended to bind the 
corporation only, with his individual name, adding his official title, the 
note is deemed ambiguous and parol evidence is admissible to explain 
the obligation. Kean v. Davis, 1 Zab. (N. J.) 683. 24 B.L. J. 261. 

A note reading ‘‘ we promise to pay’’ and signed ‘‘ Varick Contract- 
ing Company, John L. Martin,’’ Martin being the president of the com- 
pany, does not appear absolutely to be the personal note of Martin, but 
it is ambiguous and in an action by the payee, evidence is admissible to 
show that the note was the company’s note. Dunbar Box and Lumber 
Co. v. Martin, 53 Misc. Rep. (N. Y.) 312, 103 N. Y. Supp. 91. 24 B. 
L. J. 437. 

A note signed in the following manner: 

‘“'The Northwestern Straw Works, E. R. Stillman, Treas., John W. 
Mariner,’’ was held to be ambiguous as to the signature of Mariner, and 
parol evidence was admissible to show that he signed as an officer of 
the corporation, and was not individually liable. Germania National 
Bank of Milwaukee v. Mariner, 129 Wis? 544, 109 N. W. Rep. 574. 23 
B. L. J. 971. 

A promissory note reading “‘ we promise to pay’’ was signed by the 
president of a corporation thus: ‘‘R. J. B., President.’’ Held that 
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parol evidence was permissible to show that the note was the contract 
of the company. Second National Bank of Akron v. Midland Steel Co., 
155 Ind. 581, 58 N. E. Rep. 833. 18 B. L. J. 104. 

These decisions indicate very clearly the circumstances under which 
an officer of a corporation, signing a note on behalf of the corporation 
may be held liable. 

The fact that no resolution was passed authorizing the making of 
the note would not prevent its enforcement against the corporation. 


SIGNATURE BY MARK. 
Editor Banking Law Journal. Montcomery, W. Va., August 28, 1912. 


Dear) Srr:—Will you please give us an opinion as to the duty of the two banks 
on the following statement of facts : 


A, who is unable to read or write, opens an account with the North Bank, and 
his signature card shows that he signs by mark. A short time later he goes to the 
South Bank in another town where he is unknown, and draws a check upon the North 
Bank for half or two-thirds of his account, signing same by mark and having the 
mark witnessed by a man whom the South Bank knows and who claims to know A. 
The North Bank refuses to pay the check because the South Bank hasn’t certified the 
mark signature, and South Bank refuses to certify the signature on the ground that 
it is the North Bank’s duty to know signature of its depositor. 


The crux of this situation is that the North Bank fears that this is not the 
real mark of A, and that a scheme to defraud them might be perpetrated unless the 


law justifies them in paying any check signed with the depositor’s name and mark 
and witnessed, where such depositor can not write and his signature card shows that 
he signs by mark. 
Please publish query and answer in the JouRNAL. Very truly, 
R. L. Matruews, Cashier. 


Answer:—The North Bank is not entitled to a certification of the 
drawer’s signature. The law as to the liability of a bank paying a 
forged check applies to checks signed by mark as well as to checks 
signed in the ordinary manner. If the mark is made by someone other 
than the depositor, and without authority, in other words, if the signa- 
ture is forged, the drawee bank is liable to its depositor. The fact that 
the signature is witnessed does not protect the bank. It might give the 
bank a right of action against the witness but the bank would be re- 
sponsible to the depositor. 

If the bank fears a scheme to defraud, it must take the necessary 
steps to ascertain whether checks which it pays are genuine and thus 
protect itself. It cannot insist that some other party, the South Bank, 
for instance, protect it by guaranteeing the genuineness of the drawer’s 
signature. 

The South Bank is right in refusing to certify the drawer’s signature 
and in claiming that it is the duty of the North Bank to know the sig- 
nature of its own depositor. 
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STATUTE OF LIMITATIONS. 
Editor Banking Law Journal. ——,, Pa., August 19, 1912. 

Deak Str:—A check is issued by a person in New Jersey to a man in Pennsyl- 
vania for $100. The check is sent toathird person with a description of the payee’s 
parents and some other data, with the request that when the payee calls for the check 
he is to be given it. 

A man who has learned that the above transaction is taking place goes to the 
above third person; and, after answering the questions put to him, he is given the 
check. 

When he received the check he asked the third person to write his name on the 
check and witness it, as he could not write. 

The third person did so, although he did not know positively that he was giv- 
ing the check to the right man, but did so because the questions had been properly 
answered. 

The man who obtained the check then left for parts unknown, after having 
cashed the check at the bank where the third person keeps his account. 

Now the right payee makes inquiry for his check and learns that another man has 
cashed it. 

The check has been paid by the New Jersey bank, and the maker states that 
the indorsement is satisfactory to him, as it is made by mark, and the witness to the 
signature he considers sufficient. 

Now, the rightful owner of the check has not brought suit, although this trans- 
action occurred some time ago. 

What we want to know is, how long will it be before the claim is outlawed; 


that is, how long a time does this man have to bring suit, either against the maker 
of the check, or the third party, or the bank? And how long can the New Jersey 
maker of the check hold the paid check before returning it marked ‘*forged in- 
dorsement ? Your answer will be appreciated. Yours truly, CASHIER. 


Answer:—Six years is the statutory period of limitation in both Penn- 
sylvania and New Jersey as to an action against the drawer of the check, 
or thethird party. As to the rights of the drawer of the check against 
the bank, the New Jersey Act of April 13, 1908, provides that ‘‘ no 
bank shall be liable to a depositor for the payment by it of a forged or 
raised check, unless within one year after the return to the depositor of 
the voucher of such payment such depositor shall notify the bank that 
the check so paid was forged or raised.’’ 


STATUTE OF LIMITATIONS ON DEMAND NOTE AND CERTIFICATE 
OF DEPOSIT. 


Editor Banking Law Journal. New Atsany, Pa., Sept. 11, 1912. 
Dear Str:—Will you kindly give me your opinion on the following question 
and answer: 


Question: A loans B $1,000 and takes a demand note with ‘‘interest from date.” 
A dies ten years after, never having made demand on B for the money. Does the 
statute of limitations bar the executor from making demand ? 

Answer: The period of limitation begins to run, in the case of a promissory note, 
whenever a cause of action has accrued. This happens when the note falls due, and 
the time of its falling due depends on the terms of the promise. Where there is no 
evidence, aside from the note itself, to explain the promise, a note or bill, either with 
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or without interest, payable on demand, is always mature and may be demanded at 
any time. Accordingly, the statute of limitations, in the case of a demand note, 
begins to run from the date of delivery. 


I ask this as I have previously believed that the statute of limitations does not 
begin to run until demand had been made on the promissor. Also, is the certificate 
of deposit in the following form subject to the same rule : ¥ 


New York, N. Y., September 11th, 1912. 
John Doe has deposited with the Twentieth National Bank, the 
sum of One Hundred Dollars, payable to self on demand with interest 
at the rate of three per cent. per anoum if left six or twelve months. 
Jim Jones, Cashier. 


Thanking you in anticipation, I am, Very truly yours, CasHIER. 


Answer:—The answer as to the running of the statute of limitations 
on a demand note given above is correct. Although there is some con- 
flict in the authorities, the law is well settled in most jurisdictions that 
a promissory note payable on demand, with or without interest, is due 
immediately and that the statute of limitations runs in favor of the mak- 
er from the date of the delivery of the instrument. This proposition is 
supported by /m re Hartranft, 153 Pa. St. 530, 26 Atl. Rep. 104 and 
Milne’s Appeal, 99 Pa. St. 483. 

In regard to the certificate of deposit, it was held in McGough v. 
Jamison, 107 Pa. St. 336, that such an instrument is not due until de- 
mand is made and that the statute of limitations does not begin to run 
until that time. The certificate involved in this case was worded as fol- 
lows: ‘‘B. F. J. has deposited in this bank eight hundred and forty- 
three dollars, pavable to the order of himself, on return of this certifi- 
cate.’’ At one side was indorsed the following “‘ Payable at five per 
cent. if left six months.’’ For the purposes of this inquiry this certifi- 
cate and the one set forth in the above inquiry are, to our mind, identi- 
cal and we therefore conclude that the statute does not commence to 
run until the making of a demand. 

It should be observed that the states,in which this question has come 
up are about evenly divided in their conclusion as to whether the stat- 
ute runs from the date of the certificate, or from demand. The autho- 
rities are gathered and concisely presented in sections 437 and 438 of 
the BANKING LAw JouRNAL Digest. 





RIGHTS OF OWNER OF LOST REGISTERED BOND. 


Editor Banking Law Journal. PHILADELPHIA, October 1, 1912. 

Dear Srr:—I should like to have, through the columns of the Bankine Law 
JOURNAL, your opinion on the merits of the following case: 

A gentleman, whom I know, some years ago purchased through a prominent 
bikin g house a registered bond of a certain industrial corporation. In an exami- 
natio n of his safe deposit box a short time ago he discovered that the bond was mis- 
sing, and up to this time he has not been able to find it. Upon consulting the bank- 
ers he was informed that the company would not issue a duplicate bond, even upon 
receipt of a bond of indemnity covering the matter, and further that while he would 
rece ive the interest on the bond, (it being registered in his name), until the date of 





INQUIRIES AND CORRESPONDENCE. 975 


maturity, which I think was 1939, he would not be able to recover the principal at 
maturity unless the bond were found. 


1st: Is there no way in which the owner of a registered bond can force the is- 
suing company to furnish a new bond ? 

2nd: In the event that the owner cannot make the company issue a new bond, 
can he be protected when the bond matures ? 


Very truly yours, Asst. CASHIER. 


Answer:—This identical question was passed upon by the Appell- 
ate Division of the New York Supreme Court, in the case of Switzer- 
land General Insurance Co. v. New York Central Railroad Company, 
29B. L. J. 769 (September, 1912, issue of the BANKING LAW JouRNAL). 
The two bonds involved in this case were lost in the mail. The owner 
of the bonds claimed to be entitled to compel the defendant to issue du- 
plicates thereof, and the trial court gave judgment in favor of the plain- 
tiff, directing the company to issue such duplicates upon receiving from 
the plaintiff a bond of indemnity to protect it from claims that might be 
thereafter made by any persons coming into possession of the original 
bonds in the regular course of business. On appeal this judgment was 
reversed, and the court held that the plaintiff was entitled only to a cer- 
tificate of indebtedness for the amount of the bonds with interest, giving 
him the same rights under the mortgage securing the bonds as he had 
before the loss of the bonds, and providing that, in the event of the 
bonds being found subsequently in the possession of one entitled to 
enforce them, the certificate should be to that extent void. And the 
plaintiff was granted this relief only upon the condition that he give a 
bond of indemnity to protect the defendant. 


PAPER DATED ON SUNDAY. 


Editor Banking Law Journal. San Antonio, Texas, September 13, 1912. 
Dear Srr:—Is contract paper dated on Sunday or a legal holiday legal ? Thank- 
ing you for yourreply, beg to remain, Yours very truly, Ass’t CASHIER. 
Answer:—The date on a contract has nothing to do with its validity. 
It is the execution of the contract which governs. Inthe case of a note 
it is not the date but the delivery which determines its validity, with 
reference to its having been made on Sunday. But, at common law, 
that is to say in the absence of statute, a contract made on Sunday was 
as valid as a contract made on any other day. Many of the states have 
statutes on the subject. But in Texas there is no statute prohibiting 
the execution of a contract on Sunday or declaring such a contract void. 
There is a penal statute (Pen. Code, 1895, art. 199) prohibiting all 
persons from keeping open a place of business or amusement on Sun- 
day. A contract made in the course of a business prohibited on Sunday 
would be invalid. But it would not be because the contract bears the 


date of Sunday or is executed on Sunday, but because it violates the 
statute mentioned. 
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DEEDS IN ESCROW UNDER THE STATUTE OF FRAUDS. 
BY WILLIAM T. KELSEY, OF THE MADISON, WIS., BAR. 


Wita the abolishment of feudal tenures and the abrogation of laws which denied 
the right of alienation, real estate first began to assume a general commercial 
value. The general advancement of civilization and the division of the people 

into different economic activities along the lines of agriculture, manufacture and 
commerce gradually enhanced the value of land and private estates therein. But the 
methods of proving ownership, the manner of transfer and the means of preserving 
muniments of title did not keep pace with the growth in value of land itself. It was 
only in the creation of complicated or involved estates that written instruments were 
used as a means of providing a lasting monument of the rights of the parties. Valid 
transfers of land were made by simple verbal agreements; and the English courts, 
through the course of two or three centuries, saw many instances of frauds and per- 
juries in litigation concerning oral sales of real estate. It was as late as 1677 that 
the famous Statute of Frauds was enacted. The most cogent provision of this law 
is that all contracts relating to real estate, or rights therein of over one year’s duration, 
must be in writingand signed by the parties to be charged thereby. This rule 
has been adopted, in all its essential provisions, in practically every state of this 
country. 

Independent of the statute of frauds and not to be confused with it, is the 
American system of registry or recording of all instruments pertinent to land titles. 
These recording statutes prescribe the requisites of form and execution to entitle an 
instrument to record. These rules mainly relate to the rights of innocent purchasers 
for value and are of little force as between the immediate parties. But due to their 
influence on the marketability of land titles they have the general salutary effect of 
causing all transfers of land to be witnessed by a written instrument properly exe- 
cuted and acknowledged. 

Advancing civilization has ramified the every-day affairs of business, and the 
means of carrying it on, to an extent that was unconceivable, at the time of the en- 
actment of the statute of frauds; but the provisions of this law have remained prac- 
tically unchanged in spite of the surer and more efficient methods of modern times. 
The development of transportation, means of communication ard sec pe of agency 
has vastly extended the area of operation of the individual. Contracts are made be- 
tween people who live thousands of miles apart. A deed may be signed in California 
and delivered in New York. The bargain is struck, the instrument drawn and signed, 
and then placed in the custody of a third person to be delivered to the grantee upon 
his performance of certain agreed conditions. These terms may be the payment of 
a further sum of money, the delivery of a note or mortgage to secure the remainder 
of the purchase price, the delivery of another deed of land taken in exchange, or 
one of a multitude of various circumstances which are constantly arising in the busi- 
ness world. 

Let us take for example the common instance of the sale of Smith’s residence. 
Jones learns that the place is for sale and after some negotiation with the owner 
agrees to buy the property for $10,000. The purchaser has only $4,000 in quick 
assets, but Smith readily agrees to take a mortgage back to secure the remainder. 
Jones pays the seller $500 to bind the bargain, and asks for three or four days’ time 
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to convert his bonds, to have the abstract examined and to have the mortgage pre- 
pared and signed by himself and wife. The deal is considered closed, and to facili- 
tate matters as much as possible Smith signs a deed to his property, and the parties 
agree that it is to be left with the vendor’s bank with instructions to hand it to Jones 
upon his paying to the bank $3,500 to the use of Smith and the surrender of a mortgage 
on the property for $6,000. The two men go to the bank to complete the arrange- 
ments. The purchaser is introduced to the cashier, and Smith tells that official of 
the terms of the deal for the saleofthe house. The cashier makes a penciled memo- 
randum of transaction, signs it with his initiais, and files it, together with Smith’s 
deed, in the bank’s vault to await the completion of the contract by Jones. 

All this has served a very doubtful purpose. The parties have attempted the 
deposit of a deed in escrow, but have utterly failed to make a valid contract for the 
sale of the premises. If Smith wishes to abandon the contract he has only to notify 
his bank to tender the advance payment to Jones and to refuse to deliver the deed. 
If Jones becomes recalcitrant no court will compel him to make the cash payment 
and to execute and deliver the mortgage. There is no valid contract for the sale of 
the land. 


The law applicable to the above facts is plain and simple. Any contract to be 
enforceable must provide for mutual rights and obligations. Both parties must be 
bound, or neither. Jones has not made a scratch of the pen whichindicates that he 
is in any way obligated to buy and pay for the property; nor has he made a written 
promise to pay the remainder of the cash or to execute and deliver the mortgage. 
The Statute of Frauds requires the contract for the sale of land to be in writing. 
Smith’s part is evidenced by the deed; but there is no written memorandum signed 


by the party to be charged as vendee. The statement prepared by the cashier is not 
signed by either party, and he is not the legal agent of either of them unless he has 
their written authority. 

The opinion of Justice Ryan on the rehearing of the case of Campbell v. 
Thomas, (42 Wis. 437), a controversy involving a very similar statement of facts, is 
very instructive and reads, in part, as follows: 


‘* But I will add some words to explain a little my own reason for adhering 
strictly to the statute, in all such cases as this. I have no doubt that an escrow 
may be proved by parol. The difficulty here is not in the proof of the alleged es- 
crow, but in the proof of the contract of sale and purchase itself. When there is a 
valid contract under the statute, the papers constituting it, or executed in compliance 
with it, may be delivered in escrow, and the escrow may be proved by parol. But 
the validity of the escrow rests on the validity of the contract; and the validity of the 
contract rests on the statute. 

‘*T am informed that it was argued, on the rehearing, that the contract sought 
to be enforced for the respondent did not or might not so bind him that the appel- 
lant could have enforced it. A contract, even by deed poll, essentially implies two 
parties; and the remedies upon it mutual. And to concede that the appellant could 
not enforce this contract is to concede that the respondent cannot; is to concede that 
there is no contract. If there be a valid contract for the respondent it is equally 
so for the appellant. If the respondent can have specific performance of it, so could 
the appellant have had. Let us see how that would appear under the statute. 

‘‘An avowed vendor assumes to deliver an escrow to a stranger, a conveyance of 
land, reciting a consideration. He accompanies it with a statement that the assumed 
vendee has bargained for the purchase, and is to pay so much money or to execute such 
a mortgage, or to convey such another estate, to satisfy the consideration, at such time, 
when the conveyance is to be delivered. The stranger receives the deposit in good 
faith, crediting the statement made with it. And by gnd by, when the alleged 
vendee repudiates the whole thing and denies it upon oath, the depositary not’ un- 
naturally takes him for a knave, trying to evade his contract by perjury. And yet 
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all the while the assumed vendee may know nothing of the matter until he is sued 
for specific performance of a contract which he may never have made. In such a 
case the parties may contradict each other. One or the other necessarily attempting 
just such fraud and committing just such perjury as the statute was passed to pre- 
vent. It is easy to assume that in such a case the truth would appear. The statute 
assumes that it may not appear; and my observation inclines me to share the doubt 
of the statute. The object of the statute is to avoid occasion for such perjury, lest 
it prevail; ‘for the prevention of many fraudulent practices, which are commonly en- 
deavored to be upheld by perjury and subornation of perjury.’ I hope that while I 
have the honor to remain in this court, no subtleties in the books will ever induce me 
to shut my eyes upon the statute, and so to concur any judgment upholding such a 
contract; thus making 


A scare-crow of the law, 

Setting it up to fear the birds of prey, 

And let it keep one shape, till cnstom make it, 
Their perch, and not their terror. 


‘* For if this judgment were to be upheld, the respondent could have had judg- 
ment compelling the appellant to pay money und to execute note and mortgage, and 
might as well have had judgment to convey another estate, for nothing of which there 
was any contract or note or memorandum thereof in writing, signing by either party.” 


The principles of law set forth in the above opinion concern the methods of exe- 
cuting contracts, in their inception, for the sale of land so as to provide competent 
evidence of the rights of the purties. These provisions must not be confused with 
the general rules of equity which enforce invalid contracts when the buyer has paid a 
considerable part of the purchase price, entered into possession, made substantial 
improvements and when not to do so would work a substantial fraud on the vendee; 
and the must also be distinguished from instances where instruments affecting lands 
are left in quasi-escrows to be delivered upon a condition which is sure, in the na- 
ture of things, to be fulfilled sometime. 


YOKOHAMA SPECIE BANK. 


The 65th semi-annual report of this well-known Japanese bank, which was 
created for the special purpose of developing the foreign trade, furnishes a gratifying 
exhibit. The profits for the half-year amounted to 13,535,420 yen, (two yep just 
about equal to $1.) The expenses, including doubtful debts and bonuses for the 
bank’s staff, amounted to 11,381,797 yen; setting aside 350,000 for the sur- 
plus fund, making that 17,500,000 yen, there was appropriated for half-yearly 
dividends 1,800,000 yen or 6 per cent. upon the paid up capital of 30,000,000 yen; 
leaving undivided profits 1,198,759 yen, about the same sum that was carried for- 
ward from the previous half year. The accounts of the bank balanced at 308,421,- 
326 yen, in which are included deposits 149,372,027, bills payable, acceptances, 
etc., 101,069,955, and notes in circulation 6,741,566 yen. As to the latter item it 
should be observed that the bank may not issue notes in Japan as that power is 
confined to the Bank of Japan; but it is permitted to use notes at its branches in 
Manchuria, where the Japanese have now very important interests. The great 
success of Japan’s policy of establishing this institution should teach us how we 
also might help to finance our foreign trade. 











T. J. DAVIS, CHAIRMAN EXECUTIVE COUNCIL, A. B. A. 979 


T. J. DAVIS. 


The election of Mr. T. J. Davis, Chairman of the Executive Council of the 
American Bankers Association, at Detroit was in some respects a surprise, as the 
majority of the rank and file were not informed of his candidacy. However it was 





T. J. DAVIS, 
‘ Chairman Executive Council A. B. A. 
Cashier First National Bank, Cincinnati, Ohio 


an agreeable surprise to many, as Mr. Davis has many friends among the banking 
fraternity. While he is yet a comparatively young man, he has been engaged in the 
banking business over twenty years, having begun his banking career in Ashland, 
Ky. About twenty years ago he removed to Cincinnati and soon after was made 
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cashier of the Fifth National now the Fifth-Third. About eleven years ago he 
was offered the position of cashier in the First National, which he accepted and 
still holds. 

The First National Bank of Cincinnati is one of the leading banks in the 
middle west. It has a capital of $6,000,000, the largest in the State of Ohio, 
surplus and profits of $2,370,000, and deposits of about $26,000,000. 


LEWIS E. PIERSON LEAVES BANKING BUSINESS. 


It was a matter of considerable surprise to the banking community in general 
to learn that President Pierson of the Irving National Bank of New York City bad 
concluded to change from the banking to the wholesale grocery business. In De- 
cember next he will become a member of the firm of Austin, Nichols & Co., fore- 
most, among the large grocery houses of the country, which desired his services so 
impefatively, that the inducements offered were too great to refuse. 

Mr. Pierson’s prominence in the banking world has not been due to accident, 
but to constant growth and exercise of his great energies along intelligent lines. 
His early training was obtained in the Hanover National Bank, where he remained 
in a subordinate position until transferred to the National Exchange Bank as 
cashier. <A rather small, purely commercial bank at that time, it soon developed 
and later consolidated with the Irving National, in the same district. Only recently 
the Mercantile National was absorbed, bringing the total resources to $50,000,000. 
Most of this growth came after Mr. Pierson was made president of the National 
Exchange. 

Among the numerous methods which he used to call attention to his institu- 
tion was the adoption of the trademark ‘‘ B-L,” signifying bill of lading and the 
fact that his bank was a commercial institution. 

Mr. Pierson’s active work outside his bank led to his election as president of 
the American Bankers’ Association. « He was influential in organizing the Flatbush 
Trust Co., and is a director of the Broadway Trust Co. and the Irving Savings In- 
stitution. He will continue on the board of the Irving National Bank and be 
chairman of its executive committee. 


TIFFANY ON BANKS AND BANKING. 


For a long time there has been a great necessity for a text book on the law of 
Banks and Banking. This need has been realized and filled by the West Publishing 
Company, St. Paul, Minnesota, in its recent publication of Tiffany on Banks and 
Banking. The book is the work of Francis B. Tiffany, one of the best known 
among the law writers and the author of several other standard legal text books. 
It need hardly be said that it shows a great amount of conscientious work on the 
part of the author and a complete comprehension of the subject. The work covers 
the entire body of the banking law as distinguished from what is known strictly as 
the negotiable instruments law. The National Bank Act and other provisions of 
the federal statutes relating to national banks are given in an Appendix. The foot 
notes of the author are supplemented by valuable references to the American Digest 
System, prepared by the editorial staff of the West Publishing Company. It is a 
book which should, and undoubtedly will, be greatly appreciated, especially by the 
members of the bar. 
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GEORGE B. CALDWELL. 


Mr. George B. Caldwell, the first president of the Investment Bankers Associa- 
tion of America, has had nearly thirty years of experience in the banking business, 
having begun his career in that line in the City National Bank of Greenville, Michi- 
gan, in 1884. In 1893, he was appointed a National Bank Examiner for Michigan 
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Vice-President Continental & Commercial Trust and Savings Bank of Chicago 


and Northern Indiana. After serving the Government six years, very creditably, 
he again took up banking going into the Merchants National Bank of Indianapolis, 
as an officer. In 1902 he removed to Chicago and became the manager of the Bond 
Department of the American Trust.and Savings Bank, subsequently he was made a 
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vice-president of that institution. After the consolidation of the American Trust 
with Continental National, he remained as an officer, and when the Continextal and 
Commercial Trust and Savings Bank was organized he was made a vice-president, 


which position he now occupies. He is also a director in a large number of corpor- 


ations, and has done considerable lecturing and writing relative to banking sub- 
jects. 

Mr. Caldwell was elected the first president of the Investment Bankers Asscci- 
ation because of his knowledge of high grade investment securities, having been at 
the head of bond department of each of the American Trust and Savings Bank and 
the Continental and Commercial Trust and Savings Bank for a number of years. 

The first annual convention of the Investmcnt Bankers Association is to be held 
at the Waldorf in New York, beginning November 22, and it bids fair to be of 
national interest, owing to.the importance of the investment banking business and 
the high order of the banking firms and corporations interested. 


BOOK NOTICES. 


THE ALDRICH PLAN IN THE LIGHT OF MODERN BANKING. 

Under this title Messrs. Hallgarten & Co., the New York bankers, have dis- 
tributed among their friends a hands»me brochure of 200 pages in which the Monetary 
Commission’s bill for a National Reserve Association is analyzed. It is the work of 
Ludwig Bendix their chief statistician. He first outlines the American System em- 
phasizing its merits and defects, then explains the European Systems bringing out 
the contrasting differences. This logically leads up to the manner in which the 
American System should be improved and consideration of the Aldrich plan. He 
recognizes the acknowleged merit of the general scheme of the plan, its purpose t» 
apply the principles governing the systems abroad to our own without seriously dis- 
turbing existing banks, which are the natural growth of special conditions not found 
elsewhere. H> finds numerous weaknesses in the plan, however, and believes that 
if it were enacted as its stands the Reserve Association would not be able to do much 
effective work. These criticisms deal largely with the same features which have 
been dealt with in the pages of the Bankinc Law Journav. He urges, for example 
that existing national banks be reguzred to surrender issue-powers in exchange for 
the new privileges to be acquired; that the Reserve Association be authorized to 
deal outside the bank-membership in order to make its discount rate ¢«flective; that 
the guaranty requirement for rediscounts of bills having more than 28 days to run 
be modified. He argues strongly for a central organization, and believes the plan 
provides safeguards against over-expansion. 

Pablished by Mr. Robert R. Johnston, 1261 Broadway, New York. 


CHILE’S MONETARY SITUATION, 

We have received a copy of a substantial pamphlet in which Mr. Austin Ross 
of Valparaiso, covers the monetary history of Chile, particularly from 1851 to 1910. 
It is a remarkable demonstration of the deplorable results of the use of Government 
paper currency and defective banking laws, due to the fact that the press as well 
as the people are uninformed of the dangers. Here is a country which has been a 
producer of gold since pre-historic times, and has a healthy trade situation, yet finds 
itself unable to get hold of enough gold to keep its paper currency sound. 
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MR. HORACE F. POOR. 


The election of Mr. Horace F. Poor as a Vice-President of the Lincoln Trust 
Company, in connection with that of Treasurer, which position he has held since 
February 1908, is a just recognition of the services he has rendered that company 
since he became connected with it in 1907. Although Mr. Poor is yet a young 
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man, born in 1878, he has had nearly fifteen years of experience in the banking 
business, and his record in that time is an illustration of what can be accomplished 
by a young man with a reasonable amount of natural ability, integrity and ambition 


to enable him to apply himself to his vocation whatever it may be. 
Mr. Poor began as a runner iv the Colonial Trust Company in 1898, and ad- 
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vanced to the position of Loan Clerk. In 1907 he was tendered a similar position 
in the Lincoln, which he accepted, and within a short time the management ad- 
vanced him to the position of Treasurer. 

Mr. Poor inherited a disposition for the banking business, he being the young- 
est son of the late Edward E. Poor, the former President of the National Park Bank 
of New York. 

The progress of the Lincoln since 1907, is such that it reflects much credit 
upon its management. It has a capital of $1,000,000, surplus and profits of $557,- 
000, and deposits of about $13,000,000. The officers are Alexander S. Webb, 
President; Abram M. Hyatt, Vice-President; Owen Ward, Vice-President; Horace 
F. Poor, Vice-President and ‘Treasurer; Breckenridge Carroll, Assistant Treasurer; 
F. P. Davis, Manager, Down town office; N. F. Griffin, Manager, Uptown office. 


NATIONAL CITY BANK, CHICAGO. 


The November letter of the National City Bank of Chicago says in part: 

The record movement of grain from the western markets, with the enormous 
September exports of wheat—the 13,141,000 bushel shipments this year being four- 
fold as great as a year ago and five times as large as the total for that month of 1910 
—has afforded employment for most of the money inthe banks of the crop districts 
and in institutions located at the reserve centres within that vicinity. The move- 
me2at, ho vever, is of the highest importance and insures for the West and Southwest 
much greater prosperity than the country dared hope for before the authoritative 
figures as to the year’s new crops were given out. That the grain movement has 
taxed railroad facilities to the utmost is apparent from the fact that, whereas in the 
second week of October last year the railroads reported 35,879 idle cars in the 
United States and Canada, the figures just given out disclose an actual shortage on 
October 10 last of 31,579 freightcars. In other words, the crops are so abundant 
that the railroads have not today nearly enough cars to carry the proc uce to market 
and at the same time provide for the other greatly enlarged traffic that has been 
greatly increased as a result of business betterment and general industria] reviva). 


CHARLES ELLSWORTH SCHAFF—ELECTED DIRECTOR OF THE 
MISSISSIPPI VALLEY TRUST CO., ST. LOUIS. 

A meeting of the Board of Directors of the Mississippi Valley Trust Company 
held recently, elected Charles Ellsworth Schaff, President of the M. K. & T. Railway, 
a director, to fill the vacancy created last April by the death of Charles Clark, one 
of the incorpurators of the Company. 

Mr. Schaff was born in Licking County, Ohio, and has been a railroad man all 
his life. He has been successively General Manager of the Pennsylvania lines, Vice- 
President of the New York Central lines west of Buffalo, and President of the 
Missouri, Kansas & Texas Railway. 
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ALEXANDER D. CAMBELL. 


Alexander D. Cambell, the assistant cashier of the Hanover National Bank of 
New York is perhaps as well known among the banking fraternity in the United 
States as any bank official in New York. This is probably due to his having at- 
tended the bankers conventions for a number of years. 


ALEXANDER D. CAMBELL, 
Assistant Cashier Hanover National Bank, New York City 


Mr. Cambell has been connected with the Hanover National Bank for thirty 
years, having begun his banking career in that institution when a boy as mes- 
senger. The Hanover is one of the leading banks of New York, and has one of the 
largest lines of out-of-town accounts of any bink in the city, Its capital is $3,- 
000,000 and surplus $13,000,000. 
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RESERVE AGENTS APPROVED IN OCTOBER. 


The following banks were approved as Reserve Agents in October: 

American Exchange National Bank, New York, fur Reading Nat. Bank, 
Reading, Pa. 

Chase National Bank, New York, for First Nat. Bank, Ashton, Idaho; 
Union Nat. Bank, Schenectady, N. Y. 

Chatham & Phenix National Bank, New York, for Nat. City Bank, Charles- 
ton, W. Va. 

Coal & [ron National Bank, New York, for First Nat. Bank, Nesquehoning, 
Pa.; Macon Nat. Bank, Macon, Ga. 

Fourth National Bank, New York, for Geneva Nat. Bank, Geneva, New 
York; First Nat Bank, St Joseph, Mo.; Riggs Nat. Bank, Washington, D. C. 

Hanover National Bank, New York, for First Nat. Bank, Honaker, Va.; 
First Nat. Bank, Aransas Pass, [exas; First Nat. Bank, Annapolis, Ill.; First Nat. 
Bank, Bishopvilie, S. C.; First Nat. Bark, Aiken, S. C.; Farmers Nat. Bank, Wil- 
liamsport, O. 

Irving National Bank, New York, for Merchants Nat. Bank, Boston, Mass.; 
Nat. Bank of Commerce, Toledo, O.: First Nat. Bank, Greensboro, Ala.; Nat. City 
Bank, Baltimore, Md.; Textile Nat. Baik. Philadelphia, Pa; Nat. Bank of Wap- 
pingers Falls, N Y.; Conway Nat. Bank, Conway, N. H.; Nat. Kark of No. Hudson, 
West Hoboken, N. J. 

Liberty National Bank, New York, for Citizens Nat. Bank, Eureka, Kans. 
American Nat. Bank, Oklahoma City, Okla.; First Nat. Bank, Sioux City, la.; 
German American Nat. Bank, St. Joseph, Mo 

Mecninics & Metals Natio al Bank, New York, for Wallkill Nat. Bank, 
Wallkill, N. Y.; Yoakum Nat. Bank, Yoakum, Tex.: Macon Nat. Bank, Macon, 
Ga.; First Nat. Bank, Delta, Cole.; Citizens Nat. Bank, E] Reno, Okla.; First Nat. 
Bank, Plainview, Tex.; First Nat. Bank, Cedaredge, Colo; Nat. Bank of Com- 
merce, Houston, Tex 

Natioral Park Bank, New York, for First Nat. Bank, Stuart, Nebr ; Traders 
Nat. Bank, Lowell, Mass 

National Nassau Bank, New York. for Reading Nat. Bank, Reading, Pa. 

Seaboard National Bank, New York, for Liberty Nat. Kank, Tulsa, Okla.; 
First Nat. Bank, Magdalena, N. M.: First Nat. Bank. Normangee, Tex. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, 
Claremont, Calif; First Nat. Bank, Hull, Ia.; First Nat. Bank, Kaukauna, Wis.; 
McDowell Nat. Bank, Sharon, Pa.; Broadway Nat. Kank, Nashville, Tenn.; Terre 
Haute Nat. Bank, Terre Hiute, Ind.; Witt Nat. Bank, Witt, Ill; First Nat. Bank, 
No. Vernon, Ind.; First Nat. Bank, Bessemer, Mich.; State Nat. Bank, Ft. Worth, 
Tex. 

Corn Exchange National Bink, Chicago, for Nat Bank of Kentucky. Louisville, 
Ky.; Woodsville Nat. Bank, Woodsville, N H; Gernan American Nat. Bank, Ft. 
Wayne, Ind; Nat. Bank of Wahpeton. N. D.; State Nat. Bank, Frankfort, Ky. 

Ft. Dearborn N.tional Bank, Chicago, for First Nat Bank, Powell, Wvyo.; 
Delaware Co. Nat. Bank, Muncie, Ind.; Citv Nat Bank, Auburn, Ind.; Scandi- 
navian Ameri‘an Nat. Bank, Minneap»lis, Minn; Commercial Nat. Bank, Min- 
neapolis, Minn. 

National Bank of Republic, Chicago, for First Nat. Bank, Lincolr, Nebr. 

Nationaal City Bink, Cnicago, for First Nat. Bank, Beardsley, Minn. 

Fourth S-reet National Bank, Phladelphia, for Citizens Nat. Bank, Coving- 
ton, Va. 

Corn Exchange National Bank, Philadelphia, for Second Nat. Bank, Read- 
ing, Pa. 

Philadelphia N itional Bank, Philadelphia, for Parnassus Nat. Bank, Parnassus, 
Pa.; Mahoning Nat. Bank, Youngstown, O. 

Mallon National Bank, Pittsburg, for First Nat. Bank, Gratz, Pa; Silver Creek 
Nat. Bank, Silver Creek, N. Y; Nat. Bank of Coatesville, Pa. 

First National Bank, Cleveland, for Farmers Nat. Bank, Williamsrort, O.; 
Terre Haute Nat. Bank, Terre Haute, Ind 

Union Nutional Bank, Cleveland, for National City Bank, Akron, O. 

Third National Bank, St. Louis, for First Nat. Bank, Red Oak, Ia.; Hermitage 
Nat. Bank, Nashville, Tenn; First Nat. Bank, Aransas Pass, Tex.; First Nat. Bank, 
So. Pittsburg, Tenn. 
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SOME INTERESTING BANK STATISTICS. 


The Comptroller of the Currency has been laboring to bring the national banks 
into line to a more general observance of the law limiting loans to one individual or 
firm to 10 per cent. of capital and surplus. In June last there were 877 banks sub- 
ject to criticism; he then admonished the banks and in September the number had 
been reduced to 526; that is to say less than 1 per cent. of the banks were delin- 
quent.- Of these 125 were in the Southern states, 179 iu the Middle, 87 in the 
Western, 55 in the Pacific group, 4 in New England and 76 in the Eastern. The 
improvement in gratifying although the extent of the violation of the law is still 
greater than it should be. 

The subject of overdrafts has also received attention. Quite recently the 
amount of these became so large as to attract attention. The September returns 
showed about $20,000,000, which is much better than it has been in many reports, 
and represented only 4 of one percent. of the total loans. The highest amount 
was reported in 1904, nearly $55,000,000, which was then nearly 14 per cent. of 
the total loans. 

The figures showing the banking power of the whole country for 1912 have 
been issued by Comptroller Murray. The 25,050 banks reporting had $24,955,- 
000,000 in assets. Individual deposits are reported at $17,012,000,000, showing 
an increase of $1,105,700,000; the cash increase was $18,400,000, indicating fair 
reserve strength. Loans and discounts increased $879,600,000 bringing the new 
total up to $13,926,000,000. A year ago the number of banks reporting was 24,392, 
so that there are 658 more now included. The average resources per bank were $996, - 
000 in 1912 against $968,000 in 1911, which indicates the growth of $28,000 
average per bank. 

The savings banks reports are of special interest. The number reporting was 
1925, an increase of 41; the deposits totaled $4,450,822,000, an increase of $238,- 
000,000. The number of deposit accounts was 10,009,804 an increase of 215,000. 
Thus the average deposit was $444.64 as against $430.09 in 1911. These figures 
are only partially encouraging, since the average deposit in 1910 was up to $445. - 
20; and when it is borne in mind that most deposit accounts grow by the accumu- 
lation of interest, the actual new addition to the total was probably not more than 


$30,000,000, or about $8 per account. Evidently it has not been a good year for 
savings although much better than 1911. 


A report of an examination of the operaticn of the deposit guaraniy law in 
Oklahoma has been published. It would appear that the operation has been de- 
cidedly unsatisfactory. The supervision of. the system lack«d ¢flicient regulation at 
the outset; inadequate administrative control and accountability were the chief de- 
fects; there are hence rather serious reflections on the management of the funds. 
In the three years covered by the report there were fourteen failures; in only two 
did the fund come out even on assets. In all, the fund paid out $2,772,068, of 
which sum $1,600,000 was advanced by the state by means of certificates of indebt- 
edness or warrants, and is still to be made good. But the fund has $1,512,008 of 
assets of failed banks to help replenish that amount. Payments into the fund Ly 
all banks—the assessments fixed by the law,—amounted to $1,279,394. As in- 
cidents showing questionable management, the report says that in the case of four 
failed banks no statements of assets were found; that in the case of the chief failure 
{Columbia Trust Company) the book assets shrank enormously, but records dis- 
appeared and the accounts are badly jumbled. Whatever merit the guaranty sys 
tem may have, the former officials of Oklahoma have certainly furnished most 
powerful arguments against it, by their incompetent management. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The. following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending October 28, 1911, and October 26, 1912, respectively, 
together with a computation of tne proportionate increase or decrease of deposits for the year: 





BANKS. 


Loans and 
Discounts, 
Average, 


1gII. 


Loans aud 

Discounts 

Average, 
1912. 


Legal Net 
ldeposits, 
Average, 

IQIl. 





Bank ot N. Y. N. Bb. A... 
Bank of the Manhattan Co 
Merchants’ National 
Mechanics & Metals Nat.. 
Bank of America 
National City 

Chemical National 
Merchants’ Exch. Nationa! 
Nat. Butchers & Drovers. 
Greenwich 

American Exchange Nat. 
Nat Bank of Commerce. . 


Hanover Nationalt+ . 
Citizen’s Central National 
National Nassau. ....... 
Market & Fulton Nat..... 
Metropolitan Bank...... 

C orn Exchange 


(mporters & Traders Nat 


National Park 
East River National 
Fourth National 


Second National. 

First National 

(rving National t........ 
Bowery ribeki one 
N. Y. County National.. 
German-American 

C iase National 

Fifth Avenue ; 
G-+rman Exchange...... 
Germania 

Lincoln National 
-Garfield National 

Fifth National 

Bank of the Metropolis. . . 
West Side Bank 
Seaboard National 
Liberty National 

N Y. Produce Exchange 
State Bank 

Security Bank.. 

Coal & Iron Nat'l Bank.. 
Union Exchange Nat. .. 
Nassau Nat., Brooklyn... 


Totals 














$ 20 888 ove 


32.350 000 
21.57 5.00 
55.389.000 
27.720,000 
182,878 020 
30.608,000 
6.851,000 
2.451,000 
8,435,000 
40 591,000 
147,758,000 
3.847,000 
16.124 000 
2.067 ,000 
75-790,000 
21,469,000 
9,81 1,000} 
8.771.000 
12,216,000 
47.944.090 
25 902,000 
84.7 35,000) 
1.567.000 
31,036,000 


13 574.000] 





114 151,000 
37.936,000| 
3.486,000) 
8.449.000) 
3 971,000) 
87,7 35.000} 
I 3, 102.000} 
3.710 090 
§.450,000 
15.250.000 
8 720 000) 
3.634.000 
12,439,000 
4.436.000 
23, 100,000 
18.555.000 
8,134,000 
16,075 000 
10 480,000) 
6,21 5.000} 
9.248,000 
7,836,000 





$ 21,208,000 
33. 100,000 
13.208 ,000 
5 5.407.000 
2 3,661,000 

181,210,000 
27,685,000 

0,727,000 
2.169.000 
8 580.020 
40,084,000 
136,945.000 
4.348.000 
18. 397,000) 
2.316.000 
70.8 35.000 
21,390,000] 
10 529,000 
9. 180,050 
14.583.000 
48 410,000 
25.748 000 
4.035.000 
1,583,000 
30,698 000 
1 4.031.000 

Ill 454.000 

35.866,000 
3.423.000 
8.705,000 
4,080,000 

85.697.000 

1 3.685.000 
3.546.000 
5.777.000 

15.312 000 
8.547.000) 
3.544.000) 

12,568,000 
4 370,000 

26,103,000) 

22.442,000 
9, 102 000 

17.153.00¢| 

10.71 1,000 
6.632.000 
9,075 o00 





7.693.000 


2 »8.808,00c 
36,650 00u 
22.377,00L 
53.352 vou 
28,227,000 
85.80 3.00 
28,551,000 

6.81 3.00¢ 
2,402,000 
9.625.000 
39. 103,000 
25,706,000 
3.379.000 
15.95 3.000 
2.085.030 
81.247,000 


20,884 Ovo} 


11,1 39,000 
8 724,000 
12.721,000 
55,590,000 
23.391.000 
88,67 3.000 
1,544,000 
32 992,000 
1 3.236,000 
105,770,000 
36. 300,000 
3.632.000 
8.492.000 
3.653.000 
98,666,000 
14 861.000 
3 754,0C0 
6,414,000 
16,225,050 
8.899 000 
3.706,0c0 
12,451,000 
5.135,000 
27.470,000 
19,030,000 
9.702,0C0 
20,784.000 
14 090.000 
6,437,000 
9.248.000 
7,406,000 


| Legal Net | 

Deposits, 

Average, 
1912. 


$ 18,814,00c 
37. 100,000 
17,830,000 
52.586,000 
22,541,000 
174,729,000 
24.410,000 
6,863,000 
1,978,000 
9.688 ,000 
37.376,000 

1 1 3,342,000 
3.917,000 
18.77 3,000 
2,124,000} 
77.4¢6,00¢ 
19,647,000 
11,890,000 
9,362,000 
15,666,000 

56, 392,000 
22,921,000 
86,320,000 
1,624,000 
30.87 3.000 

13 485,000 
99,832,000 
36,108,000 
3,579,000 
8,734,000 
3 772.000 
93.838.000 
15.498,000 
3.51 1,000 
6,654,000 
15,581,000 
8,983,000 
3.77 §.000 
12.292,000 
4.992,000 
30,885.000 
24,126,000 
10,7 32,000 
22,093,000 
14.680 000 
6.699.000 
8.977,000 





6,319,000 


Deposits. 


Per Cent. of 
Inc. Dec. 





$1.354.450,000 $1.336 $57,000 $1,372, 260,000 








$1,329.317,0co 


+ Consolidation of Hanover National! and Gallatin Nationa] Banks. 
t Consolidation of Irving National Exchange and Mercantile National Banks. 
The returns of the trust companies for October 26, 1912, will be found on page xviii. 








